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In the District Court of the United States, Western 
District of Washington, Southern Division 


Civil Cause No. 914 


THE OHIO FERRO-ALLOYS CORPORATION, 
a Corporation, 
Plaats, 
se 


CITY OF TACOMA, a Municipal Corporation, 
Defendant. 


COMPA TS. 


Plaintiff, for its cause of action against the de- 
fendant, shows and alleges as follows: 


_ 


‘hat plaintiff, The Ghio #erro-Allovs Corpora- 
Hoins 2 ee organized and existing under 
and hy virtue of the laws of the State of Ohio, hav- 
ing its principal place of business in the City of 
Centon, in said State; that the defendant, City of 
‘aroma, 18 a municipal corporation of the tate 
of Washington, situate in Pierce County in said 
State and within the Southern Division of the West- 
ern Distriet of Washineton, That the matter- in 
controversy herein, exclusive of interest and coasts, 
exceeds the sum or value of 3,000.00, and the above 
entitled Court has jurisdiction thereof under and 
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by virtue of Section 24 of the Judicial Code of the 
United States, as amended, Title 28 U.S.C.A., Sec- 
tion 41, and Section 274d of said Judicial Code, 
Title 28, U.S.C.A., Section 400. 


Je 


That pursuant to Ordinance No. 11956 of said 
City of Tacoma, passed March 10, 1941, and en- 
titled: 

‘*An Ordinance authorizing the execution and 
delivery of a contract between the City of Ta- 
coma, for and on behalf of its Department of 
Publie Utilities, Light Division, and The Ohio 
Ferro-Alloys Corporation, an Ohio corpora- 
tion, for the sale of electric energy by the City 
to said corporation and fixing the terms and 
conditions of such contract,”’ 


the parties hereto, under date of March 21, 1941, 
entered into a contract in writing, whereby the de- 
fendant City agreed to furnish and sell to plaintiff 
corporation, and plaintiff corporation agreed to pur- 
chase from defendant City, the electric power, ex- 
elusive of by-product power, required for the opera- 
tion of a plant for the manufacture of electro-metal- 
lurgical products to be constructed, operated and 
maintained by plaintiff corporation in the City of 
Tacoma; that said contract is in full foree and 
effect and by its terms will continue in effect until 
March 21, 1951; that a true copy thereof is hereto 
attached, marked Exhibit ‘‘A’’ and made a part 
hereof by this reference. 
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NOE, 

That in accordance with said contract, plaintiff 
completed construction of its plant in the City of 
Tacoma, and on or about July 7, 1941, commenced 
taking and has continuously since taken from the 
City of Tacoma the initial block of 6500 kilowatts 
‘of power known and designated as the ‘‘Contract 
demand.’’ That as contemplated in the contract, 
plaintiff installed at its said plant a second electric 
furnace, and on or about November 3, 1941, and 
In accordance with the terms of said contract, com- 
‘menced the taking of an additional block of 6000 
kilowatts of electric power for the operation of said 
second furnace and continued to take such addi- 
tional block of power without interruption until 
April 26, 1944. 

Re 


That on or about March 21, 1944, plaintiff hav- 
ing found that its operations would be interrupted 
‘and interferred with by orders of the War Pro- 
duction Board, an agency of the United States Gov- 
ernment, removing ferro-chrome from its system of 
allocations and prohibiting the use of ferro-chrome 
in the manufacture of alloy steel, and having de- 
termined that because of said orders the operation 
of the second furnace would necessarily be tempo- 
rarily suspended, notified the defendant City, un- 
der and pursuant to Article 19 of the contract, that 
for causes beyond plaintiff’s control, to-wit, the or- 
ders of the War Production Board above referred 
to, the operation of the second furnace would be 
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temporarily suspended, but in such notification ex- 
pressly denied that it was invoking its right under 
Article 10 of the contract temporarily to suspend 
the taking of said additional block (6000 kilowatts) 
of power. The defendant City, in response to such 
notice, denied that the proposed suspension was 
within the terms or governed by Article 19 of the 
contract but agreed that it was not under any other 
provisions of said contract, and offered that, without 
prejudice to plaintiff’s claim that such suspension 
was one within and governed by Article 19, plain- 
tiff might, independently and irrespective of the 
terms of the contract, suspend operation of the sec- 
ond furnace and the taking of the additional block 
* notice and that such sus- 
pension should continue subject to the delivery and 


of power on fifteen days 


taking of said additional block of power being re- 


* 


sumed upon fifteen davs’ written notice given by 
either party to the other. Plaintiff accepted said 
offer, and in reliance thereon, on April 11, 1944, 
gave written notice that the operation of the sec- 
ond furnace would be temporarily suspended at 
midnight on April 26, 1944, at which time the fur- 
nishing and taking of the additional block of 6000 


kilowatts of electric energy was discontinued. 


¥. 

Thereafter and on February 26, 1945, plaintiff 
again placed its second furnace in operation and 
resumed the taking of the additional block of power, 
pursuant to and in reliance upon the City’s offer 
and agreement pursuant to which the taking of said 
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additional block of power had been temporarily sus- 
pended on April 26, 1944, as hereinbefore alleged. 
Plaintiff continued the taking of said additional 
block of power until midnight of September 22, 
1945, when, after due notice, it temporarily dropped 
said additional 6000 kilowatts of power pursuant fo 
the right reserved to it in subdivision (a) of Article 
10 of the contract. 
VI. 


That subsequent to the dropping on September 
22, 1945, of the additional block of power and up 
to and including the bill rendered for the month 
of February, 1946, the defendant Citv has billed 
plaintiff for electric energy furnished on the basis 
that the ‘‘eontract demand’’ and the ‘billing de- 
mand’? under the contract were 12,500 kilowatts. 
Plaintiff is advised and believes and therefore al- 
leges the fact to be that upon the proper interpre- 
tation of the contraet, in the light of the events 
which had happened, the correet contract and billing 
demand at all times subsequent to September 22. 
1945, was 6500 kilowatts, and that accordingly the 
defendant City has billed plaintiff for $44,013.69 in 
excess of the amount to which it is justly entitled 
for or on account of the electric energy used by 
the plaintiff from September 1, 1945, to February 
28, 1946. 

VII. 
That plaintiff, notwithstanding it believed and 


believes the bills rendered by the defendant City for 
the clectric energy used by the plaintiff during the 
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six months September, 1945, to February, 1946, in- 
elusive, were incorrect and largely in excess of the 
amounts rightfully due and owing from the plain- 
tiff. has paid all of said bills under written protest 
and under business compulsion im order to avoid a 
termination of the contract and consequent forfei- 
ture and delivery to the defendant City for the 
escrow fund established under and pursuant to 
Article 11 of the contract. 


VIII. 


That in the future operation of its plant in the 
Citv of Tacoma during the unexpired term of the 
contract, plaintiff expects to be able and to desire to 
resume the operation of its second furnace, and for 
that purpose to request the defendant City to again 
supply the additional power required for the opera- 
tion of that furnace, but that the length of time 
that the second furnace will remain in operation 
following such resumption will or may be uncer- 
tain, and the parties are now in dispute as to the 
period of time during which plaintiff will be re- 
quired under the terms of Article 10 of the con- 
tract to pay for the energy used during or follow- 
ing anv such resumption of taking of the addi- 
tional block of power. The plaintiff asserts that 
the proper interpretation of all terms of the con- 
tract, including those contained in Article 10 
thereof, is that after there was an initial user of 
the additional block of power for one vear or more 
the plaintiff may discontinue the use of such addi- 
tional block of power on appropriate notice to the 
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City of Tacoma without incurring any obligation to 
pay for such additional block ef power for any 
period of time beyond that covered by the actual 
user of such additional block of power. The City 
of Tacoma asserts that, in its interpretation of the 
contract, once the plaintiff has resumed the use of 
such additional block of power that it must con- 
tinue to pay therefor for a minimum period of one 
year. 


Wherefore, Plaintiff prays: 


(1) That the Court declare the rights, obliga- 
tions and other legal relations of the parties hereto 
in respect of the contract between them of March 
21, 1941, and in so doing adjudge: 


(a) That the suspension of the taking of the 
additional block of power which commenced in 
April, 1944, and continued until February, 1945, 
was under a special agreement between the parties 
hereto, and entirely outside the contract provisions, 
the validity of which the city is estopped to deny so 
that the ‘period thereof is to be entirely disregarded 
in determining the applicable rates and the plain- 
tiff’s liability to the City for energy used after the 
termination of such suspension; or as a first alter- 
native, 

(b) ‘That such suspension of the taking of the 
additional block of power commencing in April, 
1944, and continuing until February, 1945, was for 
a cause beyond the control of the plaintiff within 
and under the terms and provisions of Article 19 
of said contract; or as a second alternative, 
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(c) That such suspension was a temporary drop- 
ping of said additional block pursuant to the first 
paragraph of Article 10(a) of said contract, that 
the resumption of the taking of said additional block 
in February, 1945, was a second taking of said addi- 
tional block pursuant to the second paragraph of 
Article 10(a) thereof, and that in determining the 
payment to be made therefor the contract demand 
was to be altered upward only during the continu- 
ance of said second taking. 

(d) That under the terms and provisions of said 
contract and in the events which have happened, the 
correct billmg demand for the energy furnished by 
the City of Tacoma and used by the plaintiff during 
the period from September 22, 1945, to February 26, 
1946, was 6500 kilowatts. 


(e) That by reason of the plaintiff’s payment 
of the bills as rendered by the City for electric en- 
ergy for the period commencing September 22, 1945, 
to and including February 26, 1946, the City has 
been unjustly enriched in the sum of $44,013.69. 

(f) That Article 10 of the contract taken to- 
gether with all other terms thereof means that if 
the City, after appropriate notice and demand from 
the plaintiff, resumes delivery of the second or ad- 
ditional block of power the plaintiff may again and 
at any time after at least one month’s notice sus- 
pend the taking thereof and shall be obligated to pay 
for the increase billing demand only during the time 
that such additional block of power continues to 
be delivered irrespective of the duration had of such 
resumed delivery. 
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(¢) That in the event the Plaintiff again places 
its second furnace in operation and the City resumes 
the furnishing of the additional 6000 kilowatts in 
electric power required for the operation of said fur- 
nace, the billing demand shall be increased or al- 
tered upward only for the period during which such 
additional block of power is taken, irrespective of 
the length of that period. 

(2) That the plaintiff have judgment against the 
Citv of Tacoma for the sum of $44,013.69, together 
with interest at six per cent per annum upon the 
amounts and from the dates of the receipt by the 
City of the several amounts or payments making 
said $44,013.69 and for its costs and disbursements 
to be taxed herein according to law. 

F. D. METZGER. 
METZGER, BLAIR, GARDNER 
& BOLDT, 
Attorneys for Plaintiff. 


[Endorsed]: Filed July 16, 1946. 


[Title of District Court and Cause.] 


ANSWER AND COUNTER-CLAIM 


The defendant, answering the complaint of the 
plaintiff, shows and alleges as follows: 


I. 
First Defense 


The complaint fails to state a claim against de- 
fendant on which relief can be granted. 
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Second Defense 
ic 


Defendant admits the execution of the contract 
referred to in paragraph Ul of plaintiff's conyplaint. 
pursuant to Ordinance No. 11956, in substantially 
the form therein set forth. exeenting that there is 
omitted in article 10 of said contract following the 
word ‘power’ and before the word *‘referred”” ap- 
pearing on line 14, the following: “obligation for 
this additional block and will again supply the 
power."” Defendant denies the remaining allega- 
tions contained in said paragraph. 


ce 


Defendant denies the allegations eontamed in 
Woereetanh IV of plaintiff's complaint, gese@pr it 
adnuts that See to March 21, 1944, the plain- 
tiff notified the defendant that it intended to tem- 
poravily suspend the operation of the second fur- 
nace, claiming the right te do so under article 1D 
Of wie conmact smd that tie City denied tar aac 
proposed suspension was governed hy article 19 
and that witheut prejudice to the claims of either 
party agreed the plaintiff might suspend the taking 
of the additional 6060 kilowatt block of power and 
that the delivery and taking of the additional block 
of power should be resumed upon 15 days’ written 
notice given by either party to the other and that 
on April 11, 1944, plaintiff gave written notice that 
the operation of the second furnace would be so sus- 
pended at midnight on April 26, 19-44. 
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JOE 
Defendant denies the allegations contained im 
paragraph V of plaintiff’s complaint, except it ad- 
mits that on February 26, 1945, plaintiff resumed 
the taking of the additional block of power which 
had been temporarily suspended on April 26, 1944. 


rN: 

Defendant denies the allegations contained in 
paragraph VI of plaintiff’s complaint, excepting 
it admits that it has billed the plaintiff for elec- 
tric energy furnished up to and including bill ren- 
dered for the month of February, 1946, on the basis 
that the ‘‘contract demand’? and the ‘“‘billing de- 
mand’’ under the contract were 12,500 kilowatts. 


Vv. 

Defendant denies the allegations contained in 
paragraph VII of plaintiff’s complaint, except it 
admits that the plaintiff has paid all the bills ren- 
dered by the defendant during the six months, Sep- 
tember, 1945, to February, 1946, under written 


POLES. HOWARD CAROTHERS, 
CLARENCE M. BOYLE, 
GEORGE F. ABEL, 
J. DEAN BARLINE, 
Attorneys for Defendant. 
Received copy of foregoing Answer this 20th 
day of September, 1946. 
METZGER, BLAIR, GARDNER. 
& BOLDT, 
Attorneys for Plaintiff. 
[Endorsed]: Filed Sept. 23, 1946. 
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At a regular session of the United States Dis- 
trict Court for the Western District of Washing- 
ton, held at Tacoma, in the Southern Division 
thereof on the 4th day of February, 1947, the Hon. 
Charles H. Leavy, U. S. District Judge, presiding, 
among other proceedings had were the following, 
truly taken and correctly copied from the journal 
record of said Court: 


Civil Case No. 914 


THE OHIO FERRO-ALLOYS CORPORATION, 
a Corporation, 
Plaintiff, 
VS. 


CITY OF TACOMA, a Municipal Corporation, 
Defendants. 


* * * 


By direction of the court the following causes are 
set for trial on the dates indicated: 

No. 914 Ohio Ferro-Alloys Corp. vs. City of 
Tacoma, set for trial April 22. F. D. Metzger rep- 
resents the plaintiff and Howard Carothers rep- 


resents the defendant. 
* aay * 
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At a reeular session of the United States Dis- 
trict Court for the Western District of Washing- 
ton, held at Tacoma, in the Southern Division 
thereof on the 22nd day of April, 1947, the Hon. 
Charics H. Leavy, U. S. District Judge, presiditg, 
among other proceedings had were the following, 
truly taken and correctly copied from the journal 
yecord of said Court: 


Civil Case No. 914 


THE OHIO FERRO-ALLOYS CORPORATION, 
an Corporation, 
Plait, 


ASE 


CITY OF TACOMA, a Municipal Corporation, 
Defendants. 


Now on this 22nd dav of April, 1947, this cause 
comes on before the court for trial to the court. 
PF, DPD. Metzger represents the plaintiff and Clarence 
Bovle and Howard Carothers represents the de- 
fendant. Case is called. Both sides ready. Trial 
is continued until 2 p.m. Wednesday. 
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At a regular session of the United States District 
Court for the Western District of Washington, held 
at Tacoma, in the Southern Division thereof on the 
23rd day of April, 1947, the Hon. Charles H. Leavy, 
U.S. District Judge. presiding, among other pro- 
eeedings had were the following, truly taken and 
correctly copied from the journal record of said 
Court: 


Civil Case No, 914 


THE OHIO FERRO-ALLOYS CORPORATION, 
a Corporation, 
Pian, 
VS. 


CITY OF TACOMA, a Municipal Corporation, 
Defendants. 


Now on this 23rd dav of April, 1947, in the above 
cause F. D. Metzger represents the plaintiff and 
Clarence Bovle represents the defendant. Cause is 
continued for trial until 10 a.m. Thursday. 
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At a regular session of the United States Dis- 
trict Court for the Western District of Washing- 
ton, held at Tacoma, in the Southern Division 
thereof on the 24th day of April, 1947, the Hon. 
Charles H. Leavy, U. 8S. District Judge, presiding, 
among other proceedings had were the following, 
truly taken and correctly copied from the journal 
record of said Court: 


Civil Case No. 914 


THE OHIO FERRO-ALLOYS CORPORATION, 
a Corporation, 
Plaintiff, 
VS. 


CITY OF TACOMA, a Municipal Corporation, 
Defendants. 


Now on this 24th day of April, 1947, this cause 
comes on before the court for trial to the court. 
F. D. Metzger represents the plaintiff and Clarence 
Boyle and Howard Carothers represents the de- 
fendant. Case is called. Both sides ready. Pre- 
trial order is signed by the court and filed. Mr. 
Metzger requests that Attorney R. M. Rybolt be 
permitted to participate in the trial. Request 
granted. Opening statement by Mr. Metzger and 
Mr. Boyle. 

At 11:00 a.m. trial suspended. Ex parte mat- 
ters heard. At 11:07 court recessed. At 11:20 a.m. 
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court is again in session. All parties present. Trial 
is resumed. Plaintiff Witness R. L. Cunningham 
sworn and testifies. Plaintiff Exhibits 1, 2 and 4 
admitted. Defendant Exhibits A-1 and A-2 ad- 
mitted. 


At 12:05 p.m. court recessed until 1:45 p.m. At 
1:45 p.m. court is again in session. All parties 
present. Trial is resumed. Plaintiff Witness R. L. 
Cunningham resumes the witness stand and fur- 
ther testifies. Defendant Exhibit A-3 admitted. 
Plaintiff Witness William Pritz sworn and _testi- 
fies. Deposition of R. D. O’Neil read by Mr. Metz- 
ger and Mr. Ribault. Plaintiff Exhibits 5, 6, 7, 8, 9, 
10, 11, and 12 admitted. 


At 4:15 p.m. trial of this cause is continued until 
Tuesday, April 29, at 10:15 a.m. 


[Title of District Court and Cause. ] 


PRE-TRIAL ORDER 


As a result of pre-trial conferences heretofore 
had, whereat the plaintiff was represented by F. D. 
Metzger, one of its attorneys, and the defendant was 
represented by Howard Carothers, Corporation 
Counsel, and Clarence M. Bovle, Assistant Corpo- 
ration Counsel. 

Tt Is Now and Hereby Ordered as follows: 

1. This is an action brought by Ohio-Ferro-Al- 
loys Corporation, an Ohio corporation, against the 
City of Tacoma, a municipal corporation of the 
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State ot Washington, to recover an alleged over- 
pavment aggregating in excess of 3,090.00 made 
by the plaintiff to the defendant city upon bills ren- 
dered by said city to the plaintiff for amounts 
claimed by the city to be due under the term of a 
wiitten contract between the parties, dated March 
21, 1941, for the months of September, 1945, to and 
including February, 1946, and for a declaration, 
pursuant to Section 274 D of the Judicial Code of 
the United States, Title 28, U.S.C.A. Section +400, 
of the rights and obligations of the parties under 
said contract, with respect to payment for the sec- 
ond or additional block of 6,000 kw. of electrical 
enerev if and when such additional block shall be 
Supplied by the city. 

2. it is admitted that the parties hereto, wnder 
date of March 21, 1941, duly entered into a contract 
in writing pursuant to Ordinance No. 11956 of the 
City of Tacoma, passed March 10, 1941, for the fur- 
nishing by the citv and the taking by the plaintiff 
of the electrical cnergy required for the operation 
of a plant to be constructed and operated by the 
plaintiff in Tacoma; that with the addition or in- 
sertion of the words ‘‘obligation for this additional 
block and will again supply the power” following 
the word “power” and before the word *‘referred”’ 
in Line 17 of Article X of the contract, as set forth 
in Exhibit **A’’ to the plaintiff’s complaint, said 
Exhibit “A” is a true and correct copy of said con- 
tract, which has been at all times since the date of 
its execution and now is in full force and effect. 

3. It is admitted that in accordance with and 
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pursuant to said contract, plaintiff constructed the 
electrometallurgical plant comtemplated by said 
contract and on or about July 7, 1941, commenced 
taking and has continually sinee taken from the de- 
fendant city the initial block of 6,500 kw. of elec- 
tric energy, in said contract known and designated 
as the ‘‘contract demand;”> and that on or about 
November 3, 1941, the defendant, in accordance with 
and pursuant to the terms of said contract, com- 
menced the taking of the additional block of 6,000 
kw. of electric energv and continued to take such 
additional block of power without interruption until 
April 26, 1944; that on Apri] 26, 1944, plaintiff sus- 
pended the taking of said additional block of clee- 
trie power pursuant to a special arrangement made 
between it and defendant city, as evidenced by the 
following correspondence, namely : 

Letter of plaintiff to City of Tacoma, dated 
March 21, 1944. 

Letter of defendant city, by R. D. O’Neil, its 
then Commissioner of Public Utilities, to plain- 
tiff, dated March 29, 1944. 

Letter and telegram of plaintiff to defendant 
citv, dated April 8, 1944. 

Letter of defendant city to plaintiff, dated 
April 11, 1944, and 

Letters of plaintiff to City of Tacoma, dated 
April 22-and Apri) 24, 1984. 


That such arrangement and the suspension of 
taking of the second block of power was expressly 
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without prejudice to the plaintiff’s claim that such 
suspension was caused by causes beyond its control, 
to-wit, certain orders of the War Production Board, 
and that under the rights reserved in such mutual 
arrangement, plaintiff has continued to assert and 
now asserts that such suspension of taking of the 
second block of power was occasioned by the cause 
or causes bevond its control above referred to and 
if not governed and excused by the aforesaid special 
arrangement, was governed and excused under the 
terms of Article XIX of said contract; that the fur- 
nishing and taking of said additional block of power 
was resumed by the parties on or about February 
26, 1945; that written notice of the imtended sus- 
pension of such taking was given by plaintiff to de- 
fendant city by letter dated August 21, 1945, but 
there is in dispute and for determination herein 
when, and whether after September 21, 1945 and 
prior to February 26, 1946, the taking of said second 
block of power was suspended. It is admitted that 
the actual maximum demand imposed by the plain- 
tiff during October, 1945 was 11,988 kw., and dur- 
ing November, 1945 was 10,472 kw., and that after 
December 1, 1945, such maximum demand did not 
exceed 7,560 kw., but plaintiff contends that after 
November 24, 1945, such maximum demand did not 
exceed 6,500 kw. 


4. That following September, 1945, the city con- 
tinued to bill Ohio on the basis that the billing de- 
mand under the contract of March 21, 1941, con- 
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tinued to be 12,506 kw. until February 26, 1946. 
That Ohio has paid all bills as rendered, but wnder 
protest and under claim of business compulsion, 
and claims that under proper interpretation of the 
contract, billing demand should have been on No- 
vember 24, 1945, reduced to 6,500 kw., and that be- 
cause of the city’s refusal to reduce said billing 
demand, contrary to the true imtent and proper 
construction of said contract, plaintiff has overpaid 
defendant city the sum of $27,041.10, for which it 
seeks refund herein. The city asserts that its bills 
were rendered n strict accordance with said contract, 
and that there is no refund due. 


5. Plaintiff, in addition to seeking recovery of 
said alleged overpayment, seeks a judgment declar- 
atory of the rights and obligations of the parties in 
respect to the amount payable under the contract 
if the furnishing and taking of the additional block 
of energy of 6,000 kw. should be hereafter resumed. 


6. The city has waived and withdyawn its Third 
Defense and Counter Claim and the same, together 
with the plaintiff’s Reply thereto, should be and are 
stricken. 


Done in Open Court this 24th day of April, 1947. 


/s/ CHARLES H. LEAVY, 
U.S. Dist. Judge. 


O.K. Clarence M. Bovle of attorneys for de- 
fendant. F. D. Metzger of attorneys for plaintiff. 
[Endorsed]: Filed April 24, 1947. 
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At a regular session of the United States District 
Court for the Western District of Washington, held 
at Tacoma, in the Southern Division thereof on the 
29th day of April, 1947, the Hon. Charles H. Leavy, 
U.S. District Judge, presiding, among other pro- 
ceedings had were the following, truly taken and 
correctly copied from the jounral record of said 
Court: 


Civil Case No. 914 


THE OHIO FERRO-ALLOYS CORPORATION, 
a corporation, 
Plaimtifi, 
VS. 


CITY OF TACOMA, a municipal corporation, 


Defendants. 


Now on this 29th dav of April, 1947, this cause 
comes on before the court for further trial to the 
court. I. D. Metzger represents the plaintiff and 
Clarence Boyle and Howard Carothers represents 
the defendant. Plaintiff Witness William Pritz 
having been sworn resumes the witness stand and 
further testifies. Plaintiff Exhibit 3 admitted. 
Plamtiff Witnesses Murwin Farmin and Robert R. 
Jones sworn and testify. 

At 12:15 p.m., court reeessed until 2 pm. At 2 
p-m. court is again in session. Ex parte matters 
heard. Trial is resumed. All parties present. Plain- 
tiff Witness Robert R. Jones resumes the witness 
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stand and further testifies. Plaintiff Exhibit 13 ad- 
mitted. Plaintiff Witness J. W. Weitzenkorn sworn 
and testifies. Plaintiff Exhibits 14, 15 and 16 
admitted. 

At 3:20 p.m. court recessed. At 3:30 p.m. court is 
again in session. rial is resumed. Plaintiff Wit- 
ness Samuel Arnold ITI sworn and testifies. At 4 
p.m. plaintiff rests. Defendant Witnesses R. H. B. 
Robinson, Leonard J. Averill, Sam Claben, Robert 
McQuarrie, Vern Kent, Murwin Farmin sworn and 
testify. Defendant Exhibit A-4 admitted. 

At 5:25 both sides rest. Cause is continued until 
Friday, May 2 at 10 a.m. for argument. 


At a regular session of the United States District 
Court for the Western District of Washington, held 
at Tacoma, in the Southern Division thereof on the 
2nd day of May, 1947, the Hon. Charles H. Leavy. 
U.S. District Judge, presiding, among other pro- 
ceedings had were the following. truly taken and 
correctly copied from the journal record of said 
Court: 


Civil Case No. 914 


THE OHIO FERRO-ALLOYS CORPORATION, 


a corporation, 
Pisin 


VS. 


CITY OF TACOMA, a municipal corporation, 
Defendants. 


Now on this 2nd dav of May, 1947, the above cause 
eomes on before the court for further trial. F. IDR 
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Metzger represents the plaintiff and Clarence Boyle 
represents the defendant. Argument by Mr. Metz- 
ger and Mr. Boyle. The court now finds that the 
City of Tacoma was forewarned on Jan. 1, 1946 
and must refund payment for the power used hy 
the plaintiff for January and February, 1946 the 
amount to be determined by the city meter reading. 
At the resumption of power the plaintiff must pay 
for the 12-month period. Written Findings of Facet 
and Conclusions of Law to be presented later. 


[Title of Distriet Court and Cause. ] 


FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


This cause having heretofore come on for trial 
before the undersigned, sitting without a jury, the 
plaintiff appeared by its officers and by R. M. Ry- 
bolt and F. D. Metzger, its attorneys, and the de- 
fendant appearing by Howard Carothers, Corpora- 
tion Counsel, and Clarence M. Boyle, Assistant Cor- 
poration Counsel, and evidence, both oral and docu- 
mentary, having been received on behalf of both the 
parties, and the Court having heard and considered 
the argument of counsel, doth make the following. 


Findings of Fact 
I. 
The plaintiff, the Ohio Ferro-Alloys Corporation, 
is and at all times hereinafter mentioned was a 
corporation organized and existing under and by 
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virtue of the laws of the state of Ohio, having its 
principal place of business in the City of Canton in 
said state. 

IO 


The defendant, the City of Tacoma, is and at all 
times hereinafter mentioned was a municipal cor- 
poration of the State of Washington, situate in 
Pierce County, in said state, and within the South- 
ern Division of the Western District of Washington. 


Ee 


The matter in controversy, exclusive of interest 
and costs, exceeds the sum of $3,000.00. 


IV. 


Under date of March 21, 1941, the parties hereto, 
pursuant to Ordinance No. 11956 of the defendant 
city, passed March 10, 1941, and entitled ‘‘An or- 
dinance authorizing the execution and delivery of a 
contract between the City of Tacoma for.and on 
behalf of its Department of Public Utilities, Light 
Division, and The Ohio Ferro-Alloys Corporation, 
an Ohio corporation, for the sale of electric energy 
by the city to said corporation, fixing the terms and 
eonditions of such contract,’’ entered into a contract 
in writing, which is hereinafter referred to as ‘the 
contract’’, a copy of which is in evidence herein 
marked Plaintiff’s Exhibit 5. Said contract has 
been at all times since and is now in full force and 
effect, and by its terms, will continue in effect for 
ten (10) years from the date of its execution. 
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In accordance with and pursuant to the contract, 
plaintiff constructed the electrometallurgical plant 
contemplated by the contract, and on or about July 
7, 1941, commenced taking and continually since has 
taken from the defendant city the initial block of 
6,900 kilowatts of electric energv in the contract 
known and designated as the ‘‘contract demand”’. 
On or about November 3, 1941, the plaintiff, in ac- 
eordanee with and pursuant to the terms of the con- 
tract, commenced the taking of the additional block 
of 6,000 kilowatts of electric energy and continued 
to take such additional block of power without tm- 
terruption until April 26, 1944. 


Nae 

That by letter dated March 21, 1944, a copy of 
which is in evidence herein as Plaintiff’s Exhibit 7, 
plaintiff, because the operations of its work at its 
aforesaid electrometallurgieal plant had been inter- 
rupted or interfered with by governmental regula- 
tions, orders or proclamations and particularly by 
Supplemental Order M-21-a, Direction 4 of the War 
Production Board of the United States, issued Jan- 
uary 21, 1944, a copy of which is in evidence herein 
as Plaintiff’s Exhibit 15, and by Direction 1 to Gen- 
eral Preference Order M-18-a of said War Produe- 
tion Board, a copy of which is in evidence herein as 
Plaintiff’s Exhibit 16, gave to the defendant citv 
written notice of its intention to close down opera- 
tions of its second furnace for reasons hevond its 
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contrvel and within the scope and purview of Article 
19 of the contract. Defendant city declined to ad- 
mit or recognize that Article 19 of the contract was 
applicable, but because it was temporarily advan- 
tageous and beneficial to the city to reduce its then 
eurrent sales of electric energy, offered that plain- 
tiff might temporarily suspend the operation of or 
temporarily shut down its second furnace, subject 
to resumption of the operation thereof and of taking 
the required 6,000 kilowatts of electric energy there- 
for on thirty (30) days (later modified to fifteen 
days) notice from either party, but without bemg in 
any way penalized by such shut down and without 
prejudice to plaintiff’s claims that the shut down 
of the second furnace and the suspension of the tak- 
ing of the second block of electric energy was oc- 
casioned by causes beyond plaintiff’s control and 
governed and excused by Article 19 of the contract. 


VU. 


Plaintiff acted upon defendant’s offer and pur- 
suant thereto and in reliance thereon and by special 
arrangements made between it and defendant city, 
the plaintiff, on April 26, 1944, closed down the 
operation of its second furnace and suspended the 
taking of the second or additional block of power, 
and resumed the taking thereof on February 26, 
1945. That such temporary suspension of the deliv- 
ery and taking by the defendant city and the plain- 
tiff, respectively, of said additional block of power 
was advantageous and beneficial to both of the 
parties hereto. 
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That under date of August 21, 1945, plaintiff 
gave to the defendant city written notice of its in- 
tention to suspend operation of the second furnace 
(Plaintiff’s Exhibit 1) claiming the right so to do 
under Article 10 of the contract. That thereupon a 
dispute arose between the parties, defendant city 
claiming that notwithstanding the operation of said 
second furnace should be closed down pursuant to 
the notice given, plaintiff would continue Hable to 
the city for electric energy on the basis of 12,500 
kilowatts of billing demand until it had paid for the 
equivalent of one year’s continuous taking from 
February 26, 1945 of the additional electric demand 
of 6,000 kilowatts, which is the load imposed bv 
plaintiff’s second furnace, and plaintiff claiming 
that upon the actual shut down of its second fur- 
nace, its liability to make further payments on ac- 
count of the additional block of energy supplhed for 
the second furnace’s operation terminated. 


IX. 

Plaintiff completely suspended the operation of 
its second furnace on November 24, 1945, but de- 
fendant city did not have notice of such shut down 
and consequent cessation of plaintiff’s taking of the 
additional block of energy until December 31, 1945. 
Notwithstanding such shut down and cessation of 
taking of the second or additional block of power, 
the defendant city, in line with its contention above 
set out, continued to bill plaintiff monthly on the 
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basis that the billmg demand under the contract re- 
mained 12,500 kilowatts until February 26, 1946, at 
which time the billing demand was reduced by the 
defendant city to 6,500 kilowatts. Plaintiff paid 
sueh bills under written protest and under business 
compulsion to avoid anv claim of default which 
might threaten or result in the loss or forfeiture of 
the escrow fund which had been established pursu- 
ant to Article 11 of the contract. In accordance with 
the city’s billing, plaintiff, on February 10, 1946, 
paid defendant city $18,229.17 on the basis of 12,500 
kilowatts of demand in January, 1946, and on March 
11, 1946, paid the defendant city $17,604.17 on the 
basis of 12,500 kilowatts of demand for the first 
twenty-six days of February, 1946, and of 6,500 kilo- 
watts of demand for the last two days. The highest 
actual demand shown by the city’s meters in Jan- 
uary, 1946, was 7404 kilowatts, and in February, 
1946, was 6,300 kilowatts. The highest actual de- 
mand shown by plaintiff’s meters did not exceed 
6,500 kilowatts in either January or February, 1946. 
The actual amount due the defendant city from the 
plaintiff for January, 1946, was $10,797.50, and for 
February, 1946, was $9,479.17, and accordingly, 
plaintiff has overpaid defendant city the total sum 
of $15,556.67. 
a 

The contract, Plaintiff’s Exhibit 5, was drafted 
by the defendant city following negotiations between 
R. D. O'Neil, the then Commissioner of Public Util- 
ities of the City of Tacoma, and representatives of 
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the plaintiff, and was intended to embody the mutual 
understanding and agreement reached by and as a 
result of such negotiations, but is ambiguous, un- 
certain and susceptible of more than one interpreta- 
tion with respect to the rates or amounts to be paid 
by the plaintiff for the second or additional block 
of 6,000 kilowatts of electric energy in the event the 
furnishing of such load should be resumed by the 
defendant city following a suspension of the taking 
thereof by plaintiff under the right given by sub- 
division (a), captioned ‘‘for contract demands in 
excess of the imitial block of six thousand five hun- 
dred (6,500) kilowatts’, of Article 10 of the con- 
tract. The mutual understanding and agreement 
between the said officer of the defendant city and 
the representatives of the plaintiff, on the basis of 
which the contract was made and entered into, was 
that the plaintiff, in addition to the initial block of 
6,500 kilowatts of electric energy Which the defend- 
ant city agreed to furnish and the plaintiff agreed 
to take for the term of ten vears, should have the 
absolute right, upon giving six months written no- 
tice, to be furnished by the defendant city with a 
second block of 6,000 kilowatts of electric energy ; 
that the plaintiff could drop or suspend the taking 
of this additional load whenever in its judgment it 
could not use the same upon giving at least one 
months written notice, subject to the condition that 
if the dropping or suspension of such additional 
load following the initial taking thereof occurred 
prior to the time that plaintiff had made twelve con- 
secutive monthly payments therefor, plaintiff must 
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nevertheless continue to pay for the additional load 
until it had paid for a vear’s (twelve month's) tak- 
ing thereof; in other words, that plaintiff’s right to 
be furnished with the additional 6,000 kilowatt load 
in the first instance was upon the condition that 
plaintiff would in any event pay defendant city as 
for a full vear’s taking thereof; that if having once 
taken and dropped the additional load of 6,000 kilo- 
watts, plaintiff should desire to resume the taking 
thereof, the city should have the sole decision as to 
whether it had surplus power available in sufficient 
quantity to supply that load, but that if the defend- 
ant city agreed to and did resume the furnishing of 
the additional load, then the plaintiff would not be 
required to take or pay for it for any particular 
length of time, but could again drop or suspend the 
taking thereof on thirty days written notice, and 
would be required to pay for it as energy used but 
only for the time that it was actually taken. 


Dated this............ day of June, 1947. 


From the above and foregoing Findings of Fact, 
the Court makes the following: 


Conclusions of Law 


1. That this Cowrt has jurisdiction of the parties 
hereto, and of the subject matter of the action, under 
Section 24 of the Judicial Code, Title 28, U.S.C.A., 
Section 41. 
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”. That the case is one of actual controversy, and 
the pleadings are appropriate for the Court to de- 
clare the rights, liabilities and other legal relations 
of the parties under the existing contract between 
them (Plaintiff’s Exhibit 5 herein) under Section 
274d of the Judicial Code, Title 28, U.S.C.A., See- 
tion 400. 


3. That the defendant city wrongfullv demanded 
from the plaintiff excessive payments for and on 
account of electric energy furnished by the city to 
the plaintiff during January and February, 1946; 
plaintiff made the payments so demanded under 
protest and business compulsion, and accordingly, 
plaintiff is entitled to recover such excessive pay- 
ments and to have and recover judgment against the 
defendant city therefor, to-wit: 


For $7,431.67, with interest at 6% per annum 
from February 10, 1946, and 


For $8,125.00, with like interest, from March 
11, 1946. 


4. That the contract, Plaintiff’s Exhibit 5, hav- 
ing been drawn by the defendant city, is to be con- 
strued strictly against it and in the light of the cir- 
cumstances leading to its execution, and conform- 
ably to the intent of the parties, Subdivision (a) of 
Article 10 of the contract is to be construed and 


interpreted and the rights, liabilities and legal rela- 
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tions of the parties are to be determined for all pur- 
poses as though said Subdivision (a) had been orig- 
inally written and at all times read as follows: 


“70. Alteration or Cancellation of Contract 
Demand: 


‘“(a) For contract demands in excess of the 
initial block of six thousand five hundred 
(6,500) kilowatts. 

“The Corporation will be permitted on six 
(6) months written notice, at any time during 
the hfe of this contract, to increase its contract 
demand to supply one additional furnace using 
not to exceed six thousand (6,000) kilowatts of 
power. If, following the date of initial delivery 
of this additional block of power, conditions in 
the Corporation’s business are depressed so 
that the Corporation, in its Judgment, cannot 
use the additional power contracted for, the 
Corporation shall have the right, upon giving 
the Citv at least one (1) month’s notice in writ- 
ing, to drop this additional power. If the drop- 
‘ping of this additional block of power shall be 
after continuous use or taking thereof extending 
over one year or after use or taking thereof for 
periods aggregating one vear and uninterrupted 
only by causes beyond control, as defined and 
provided for in the following Article 19 hereof, 
then payment for said 6,000 kilowatts of power 
for the time taken following such full year’s 
billing shall be at the rate of $17.50 per kilowatt 
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per year, but prorated according to the frac- 
tional part of the vear during which said addi- 
tional block is taken, as provided in Subpara- 
eraph (b-3) of Paragraph (b) of Article 4 
hereof. 

“Tn the event the Corporation elects to exer- 
cise its right of alteration, as provided for in 
this contract, and drops the additional power, 
the City is thereupon relieved of its firm power 
obligations for this additional block, and will 
again supply the power referred to upon written 
request from the Corporation, only if and when, 
in the City’s judgment, surplus power is avail- 
able in sufficient quantity to meet the Cor- 
poration’s additional requirements. If and 
when the Corporation and the City so mutually 
agree that the City will again deliver to the 
Corporation its additional power requirements, 
such service will be on a firm power basis, to be 
altered downward only by the Corporation, upon 
at least one (1) month’s written notice to the 
City. If the furnishing of such additional block 
of power shall be resumed, the same shall be 
be furnished and paid for at the rate of $17.50 
per kilowatt per vear, but if the taking thereof 
shall be for a part of a year only, or for a part 
of a year following one or more full vears of 
continuous taking, then for the part of the year 
the additional block of power or load is fur- 
nished, the $17.50 per kilowatt rate shall be 
prorated according to the fractional part of the 


co 
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vear during which said additional load is taken, 
so that payment shall be made only for the time 
the city is required to furnish said 6,000 kilo- 
watt load. 


‘The Corporation may permanently drop its 
additional 6,000 kilowatt power requirements, 
at any time, after one year’s billing (12 con- 
secutive months, at the specified rate. In the 
event the Corporation exercises this right of 
option, and the City is so notified in writing, 
the City may reclaim or salvage its equipment 
originally installed to serve the second furnace 
and its additional power requirements. 


“Tf and when the Corporation should dvop 
its additional 6,000 kilowatt requirements, 
either temporary or permanently, and if such 
dropping shall be after the Corporation shall 
have once made at least twelve (12) consecutive 
monthly payments at the $17.50 per kilowatt 
annual vate for said 6,000 kilowatt load, then 
upon such dropping, the ‘rachet’ clause speci- 
fied under ‘Billing Demand’ will be drepped 
proportionately. ”’ 


). The plaintiff is entitled to judgment and de- 
eree of this Court declaring the rights, abilities and 
legal relations of the parties under the contract to 
be in accordance with the construction and interpre- 
tation of Subdivision (a) of Article 10 of the con- 
tract as set forth in the preceding paragraph hereof. 
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6. The plaintiff is entitled to have and recover 
judgment against the defendant city for its costs to 
be taxed herein according to law. 


Done in Open Court this............ day of June, 1947. 


Judge. 


Presented by: 
/s/ F. D. ME'TZGER. 


The foregoing Findings of Fact and Conclusions 
of Law were presented by F. D. Metzger on behalf 
of the Plaintiff and their adoption moved. Said 
Findings and Conclusions are disallowed and Ex- 
ceptions to such disallowance are severally allowed 
particularly as to Findings LX and X and Conclu- 
sions 3, 4 and 5. 


June 30, 1947. 
/s/ CHAS. H. LEAVY, 
U.S. Dist. Judge. 


[Endorsed]: Lodged Jan. 26, 1947. 


_— 
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In the District Court of the United States, Western 
District of Washington, Southern Division 


Civil Case No. 914 


THE OHIO FERRO-ALLOYS CORPORATION, 
a corporation, 
Te lati, 
VS. 


CITY OF TACOMA, a municipal corporation, 
Defendants. 


JUDGMENT 


This eause having heretofore come on for trial 
before the undersigned judge of the above entitled 
court, sitting without a jury, the plaintiff, The Ohio 
Ferro-Alloys Corporation, appearing by its officers 
and by R. M. Rybolt and F. D. Metzger, its attor- 
neys, and the defendant, City of Tacoma, appearing 
by Howard Carothers, then Corporation Counsel, 
and Clarence M. Boyle, then Assistant Corporation 
Counsel, now Corporation Counsel, and evidence, 
hoth oral and documentary, having been received 
on behalf of both the parties, and the court having 
heard and considered the argument of counsel and 
having heretofore made and entered its Findings 
of Fact and Conclusions of Law, does now and 
hereby 

Order, Adjudge and Decree that plaintiff, The 
Ohio Ferro-Alloys Corporation, do have and _ re- 
cover judgment against and from the defendant, 
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City of Tacoma, a municipal corporation of the 
State of Washington, in the sum of $15,556.67, 
together with interest at the rate of six per cent 
per annum on $7,431.67 from February 10, 1946, 
until paid, and on $8,125.00 from March 11, 1946, 
until paid, and for its costs and disbursements to 
be taxed herein according to law. 

It Is Further Ordered, Adjudged and Decreed 
and the court does declare that the rights, abilities 
and other legal relations of the parties hereto under 
the contract between them dated March 21, 1941, 
in respect of a resumption of delivery and taking 
of the additional block of 6,000 kilowatts of electric 
energy are as follows: 

If the plaintiff, in said contract of March 21, 
1941, and hereinafter called ‘‘The Corporation,”’ 
shall make written request upon the defendant, in 
said contract and hereinafter called ‘‘The City,’’ 
to resume delivery or again supply said additional 
block of 6,000 kilowatts of power, and if, wpon or 
following such request, the City, in its judgment, 
shall determine that it then had surplus power 
available in sufficient quantity to supply said addi- 
tional block of power, then the Corporation has the 
right to be supplied with and the City is obligated 
and required to again deliver the additional block 
of 6,000 kilowatts of electric energy upon a firm 
power basis, and the Corporation is required and 
obligated to take and pay for said additional block 
of power at the rate of Seventeen and 50/100 Dol- 
Jars ($17.50) net per vear per kilowatt of billing 
demand, pavable monthly on the basis of one- 
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twelfth (1/12) of the annual rate, subject, however, 
to the Corporation’s right to drop or suspend the 
taking of such additional power at any time upon 
at least one (1) month’s written notice. If the Cor- 
poration’s taking of such additional load or block 
of power is for part of a vear only or for part of 
a vear following one or more full years taking, 
mmemeror such part or fraction of a yeat’s taking, 
the annual Seventeen and 50/100 Dollars ($17.50) 
per kilowatt rate shall be prorated so that plaintiff 
shall, in respect of any taking of said additional 
block of power for part of a vear only, pay there- 
for that percentage of the annual rate which the 
part of the vear during which said additional load 
is taken is of a full vear. 


Done in open court this .... dav of June, 1947. 
Judge. 
Presented by: 
/3/ F. D. METZGER. 


The foregoing judgment was presented and its 
entry moved by EF. D. Metzger on behalf of the 
Plaintiff. Such judgment was disallowed and ex- 
veption allowed Plaintiff. 


June 30, 1947. 


/s/ CHAS. H. LEAVY, 
Judge. 


[Endorsed]: Lodged June 26, 1947. 
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At a regular session of the United States District 
Court for the Western District of Washington, held 
at Tacoma, in the Southern Division thereof on the 
30th day of June, 1947, the Hon. Charles H. Leavy, 
U.S. District Judge, presiding, among other pro- 
ceedings had were the following, truly taken and 
correctly copied from the journal record of said 
Court: 


Civil Case No. 914 


THE OHIO FERRO-ALLOYS CORPORATION, 
a corporation, 
Plaintiff, 
VS. 


CITY OF TACOMA, a municipal corporation, 
Defendants. 


Now on this 30th day of June, 1947, this cause 
comes on before the court for presentation of Find- 
ings of Fact and Conclusions of Law. F. D. Metzger 
represents the plaintiff and Clarence M. Boyle rep- 
resents the defendant. Remarks by Mr. Mezger 
aud Mr. Boyle. Mr. Metzger requests an exception 
to Findings of Fact Nos. 9 and 10 and to Conelu- 
sions of Law Nos. 3, 4 and 5. Exceptions allowed 
by the court. Findings of Fact and Conclusions 


of Law and Judgment is now signed by the court 
and filed. 
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FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


This cause having heretofore come on for trial 
before the undersigned, sitting without a jury, the 
plaintiff appearing by its officers and by R. M. 
Rybolt and F. D. Metzger, its attorneys, and the 
defendant appearing by Howard Cavothers, Cor- 
poration Counsel, and Clarence M. Boyle, Assistant 
Corporation Counsel, and evidence, both oral and 
documentary, having been received on behalf of 
both the parties, and the Court having heard and 
considered the arguinent of counsel, doth make the 
following 


Findings of Fact 
I. 


The plaintiff, the Ohio Ferro-Allovs Corporation, 
is and at all times hereinafter mentioned was a cor- 
poration organized and existing under and by vir- 
tue of the laws of the State of Ohio, having its 
principal place of business in the City of Canton 
in said state. 


10 


The defendant, the City of Tacoma, is and at all 
times hereinafter mentioned was a municipal cor- 
poration of the State of Washington, situate in 
Pierce County, in said state, and within the South- 
ern Division of the Western District of Washington. 
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The matter in controversy, exclusive of interest 
and costs, exceeds the sum of $3000.00. 


JENS 

Under date of March 21, 1941, the parties hereto, 
pursuant to Ordinance No. 11956 of the defendant 
city, passed March 10, 1941, and entitled ‘‘An ordi- 
nance authorizing the execution and delivery of a 
contract between the City of Tacoma for and on 
behalf of its Department of Public Utilities, Light 
Division, and The Ohio Ferro-Allovs Corporation, 
an Ohio corporation, for the sale of electric energy 
by the city to said corporation, fixing the terms and 
conditions of such contract,’’ entered into a contract 
in writing, which is hereinafter referred to as ‘‘the 
contract,’? a copy of which is in evidence herein 
marked Plaintiff’s Exhibit 5. Said contract has 
been at all times since and is now in full force and 
effect, and by its terms, will continue in effect for 
ten (10) years from the date of its execution. 


Vv. 


In accordance with and pursuant to the contract, 
plaintiff constructed the electrometallurgical plant 
contemplated by the contract, and on or about July 
7, 1941, commenced taking and continually since 
has taken from the defendant city the initial block 
of 6,500 kilowatts of electric energy in the contract 
known and designated as the ‘‘contract demand.”’ 
On or about November 3, 1941, the plaintiff, in 
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accordanee with and pursuant to the terms of the 
contract, commenced the taking of the additional 
bleck of 6,000 kilowatts of electric energy and con- 
tinued to take such additional block of power with- 
out interruption until April 26, 1944. 


VE 


That by letter dated Mareh 21, 1944, a copy of 
which is in evidence herein as Plaintiff’s Exhibit 7, 
plaintiff, claiming the operations of its work at its 
aforesaid electrometallurgical plant had been inter- 
rupted or interfered with by governmental regula- 
tions, orders or proclamations and particularly by 
Supplemental Order M-21-a, Direction 4 of the 
War Production Board of the United States, issued 
January 21, 1944, a copy of which is in evidence 
herein as Plaintiff’s Exhibit 15, and by Direction 1 
to General Preference Order M-18-a of said War 
Production Board, a copy of which is in evidence 
herein as Plaintiff’s Exhibit 16, gave to the de- 
fendant city written notice of its intention to close 
down operations of its second furnace for reasons 
beyond its control and within the scope and purview 
of Article 19 of the contract. Defendant citv de- 
clined to admit or recognize that Article 19 of the 
contract was applicable, but because it was tempo- 
rarily advantageous and heneficial to the city to 
reduce its then current sales of electric energy, 
offered that plaintiff might temporarily suspend 
the operation of or temporarily shut down its see- 
ond furnace, subject to resumption of the operation 
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thereof and of taking the required 6,000 kilowatts 
of electric energy therefor on thirty (80) days 
(ater modified to fifteen davs) notice from either 
party, but without being in any way penalized by 
such shutdown and without prejudice to plaintiff’s 
claims that the shutdown of the second furnace 
and the suspension of the taking of the second block 
of electric energy was occasioned by causes beyond 
plaintiff’s control and governed and excused by 
Article 19 of the contract. 


VII. 


Plaintiff acted upon defendant's offer and pur- 
suant thereto and in reliance thereon and by special 
arrangements made between it and defendant city, 
as evidenced by the following correspondence, 
nainely : 

Letter of plaintiff to Citv of Tacoma, dated 
Mareh 21, 1944, Plaintiff’s Exhibit 7. 

Letter of defendant citv, by R. D. O’Neil, 
its then Commissioner of Pubhe Utilities, to 
the plaintiff, dated March 29, 1944, Plaintiff’s 
Exhibit 8. 

Telegram and letter of plaintiff to defendant, 
dated April 8, 1944, Plaintiff’s Exlnibits 9 
and 10. 

Letter of defendant city to plaintiff, dated 
April 11, 1944, Plaintiff’s Exhibit 11, and 

Letters of plaintiff to City of Tacoma, dated 
April 22 and April 24, 1944, respectively, Plain- 
tiff’s EMxhibits 12 and 14, 
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on April 26, 1944, the plaintiff closed down the 
ceperation of its second furnace and suspended the 
taking of the second or additional block of power, 
and resumed the taking thereof on February 26, 
1945. That such temporary suspension of the de- 
livery and taking by the defendant city and the 
plaintiff, respectively, of said additional block of 
power was advantageous and beneficial to both of 
the parties hereto. 


NSO 


That under date of August 21, 1945, plaintiff 
gave to the defendant city written notice of its in- 
tention to suspend operation of the second furnace 
(Plaintiff’s Exhibit 1) claiming the right so to do 
under Article 10 of the contract. That thereupon 
a dispute arose between the parties, defendant city 
claiming that notwithstanding the operation of said 
second furnace should be closed down pursuant to 
the notice given, plaintiff would continue liable to 
the city for electric energy on the basis of 12,500 
kilowatts of billing demand until it had paid for 
the equivalent of one vear’s continuous taking from 
February 26, 1945, of the additional electric de- 
mand of 6,000 kilowatts, which is the load imposed 
hy plaintiff’s second furnace, and plaintiff claiming 
that upon the actual shutdown of its second fur- 
nace, its Hability to make further payments on 
account of the additional block of energy supplied 
for the second furnace’s operation terminated. 
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Plaintiff completely suspended the operation of 
its second furnace on November 24, 1945, but de- 
fendant city did not have notice of such shutdown 
and consequent cessation of plaintiff’s taking of 
the additional block of energy until December 31, 
1945. Notwithstanding such shutdown and cessation 
of taking of the second or additional block of 
power, the defendant city, in line with its conten- 
tion above set out, continued to bill plaintiff monthly 
on the basis that the billing demand under the con- 
tract remained 12,500 kilowatts until February 26, 
1946. Plaintiff paid such bills under written pro- 
test and under business compulsion to avoid any 
claim of default which might threaten or result in 
the loss or forfeiture of the escrow fund which had 
been established pursuant to Article 11 of the con- 
tract. In accordance with the citv’s billing, plain- 
tiff, on February 10, 1946, paid defendant city 
$18,229.17 on the basis of 12,500 kilowatts of de- 
mand in January, 1946, and on Mareh 11, 1946, 
paid the defendant city $17,604.17 on the basis of 
12,500 kilowatts of demand for the first twenty-six 
days of February, 1946. and of 6,500 kilowatts of 
demand for the last two days. The highest actual 
demand occurring subscquent to December 31, 19-45, 
during the months of January and February, 1946, 
was 7404 kilowatts, which demand was established 
in the month of January, 1946; that in aecordance 
with paragraph 7 of the eontract (Plaintiff’s Ex- 
hibit 5) whieh provides that the billing demand for 
any month shall not be less than the highest actual 
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demand which occurved during the inmediately 
preceding eleven months, except as specified to the 
contrary under ‘‘ Alteration or Cancellation of Con- 
tract Demand,”’ the billtng demand for each of the 
months of January and February, 1947, was thereby 
established as 7404 kilowatts. The actual amount 
due the defendant city from the plaintiff for Jan- 
uary 1946, was $10,797.50, and for February, 1946, 
$10,797.50, and accordingly the plaintiff has over- 
paid defendant city the total sum of $14,238.34 on 
account of said payments. 


x 


The contract, Plaintiff’s Exhibit 5, was drafted 
by the defendant citv following negotiations be- 
tween R. D. O’Neil, the then Commissioner of 
Public Utilities of the City of Tacoma, and other 
representatives of the City of Tacoma, and repre- 
sentatives of the plaintiff and was intended to em- 
hrace the mutual understanding and agreement 
reached by and as a result of such negotiations and 
is unambiguous and certain and susceptible to only 
ene interpretation with respect to the rates or 
amounts to be paid by the plaintiff for the second 
or additional block of 6,000 kilowatts of electrical 
energy in the event the furnishing of such load 
should be resumed by the defendant city following 
a suspension of the taking thereof by plaintiff 
under the right given by subdivision (a), captioned 
‘Hor contract demands in excess of the initial block 
of six thousand five hundred (6,500) kilowatts,”’ of 
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Article 10 of the contract. The true intent of said 
agreement and of said contract was that the plain- 
tiff, in addition to the initial block of 6,500 kilo- 
watts of electric energy which the defendant city 
agreed to furnish and the plaintiff agreed to take 
for the term of ten years, should have the absolute 
right, upon giving six months written notice, to be 
furnished by the defendant city by a second block 
of 6,000 kilowatts of electric energy, that the plain- 
tiff could drop or suspend the taking of this addi- 
tional load whenever in its judgment it could not 
use the same upon giving at least one month’s writ- 
ten notice, subject to the condition that if the drop- 
ping or suspension of such additional load follow- 
ing the initial taking thereof or following any sub- 
sequent new taking thereof, occurred prior to a 
time that plaintiff had made twelve consecutive 
monthly payments therefor immediately preceding 
the dropping or suspension of such additional load, 
plaintiff must nevertheless continue to pay for the 
additional load until it had paid for a year’s (twelve 
months’) taking thereof immediately preceding the 
dropping or suspension thereof. In other words, 
that the plaintiff’s right to be furnished with the 
additional 6,000 kilowatt load was upon the con- 
dition that in the event plaintiff would pay the 
«itv for a full year’s taking thereof following the 
initial taking and following any subsequent taking 
where said load had been discontinued subsequent 
to the initial taking and that if, after having once 
taken and dropped said additional load the plaintiff 
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should desire to resume the taking thereof, the city 
should have the sole decision as to whether it had 
sufficient surplus power to supply that load. 


Dated this 30th day of June, 1947. 


CHARLES H. LEAVY, 
U.S. District Judge. 


From the foregoing Findings of Fact, the Court 
makes the following 


Conelusions of Law 


1. That this Court has jurisdiction of the parties 
hereto, and of the subject matter of the action, 
under Section 24 of the Judicial Code, Title 28, 
U.S.C.A., Section 41. 


2. That the case is one of actual controversy, 
and the pleadings are appropriate for the Court to 
declare the rights, habilities and other legal rela- 
tions of the parties under the existing contract be- 
tween them (Plaintiff’s Exhibit 5 herein) under 
Section 274d of the Judicial Code. Title 28, U.S. 
C.A., Section 400. 


3. That the defendant city wrongfully demanded 
from the plaintiff excessive payments for and on 
account of electric energy furnished by the city to 
the plaintiff during January and February, 1946; 
plaintiff made the payments so demanded under 
protest and business compulsion, and accordingly, 
plaintiff is entitled to recover such excessive pay- 
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ments and to have to recover judgment against the 
defendant city therefor, to-wit: 


For $7,431.67, with interest at 6% per annum 
from February 10, 1946, and 


For $6,806.67, with like interest, from March 
11, 1946. 


4. That said judgment provide that the correct 
billing demand under said contract up to and in- 
cluding December 31, 1945, was 12,500 kilowatts; 
that on said date the plaintiff discontinued the see- 
ond or 6.000 kilowatt block of power mentioned in 
said contract; that in January, 1946, the actual de- 
mand under the contract for the initial 6,500 kilo- 
watt block of power was 7404 kilowatts and that 
in determining the payment to be made under the 
terms of the eontract for Januarv and February, 
1946, the contract demand remained at 740+ kilo- 
watts and that the correct biling demand for each 
of said months was 7404 kilowatts. 


5. That said judgment further provide that 
Article 10 of the contract, taken together with all 
other terms thereof, be construed to mean that if 
the defendant, after appropriate notice and demand 
from the plaintiff, resumes delivery of the second 
or additional block of power and the plaintrfé 
thereafter again suspends the taking of said addi- 
tional bloek within one vear of such restumption, 
the plaintiff shall be obligated to pay for the in- 
creased load for one full year from the date of sueh 
resumption of its taking and that at any time or 
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times the taking of such additional block of power 
is resumed after suspension thereof, except for a 
suspension occurring under the provisions of Article 
19 of said contract, payment for energy shall be on 
an annual basis at the contract demand of 12,500 
kilowatts or the billing demand, whichever is 
greater, unless such suspension occurs after a year’s 
continuous billmg and payment therefor under a 
contract demand of 12,500 kilowatts immediately 
preceding the suspension. 


6. That the plaintiff is entitled to have and re- 
cover judgment against the defendant city for its 
costs herein taxed according to law. 


Done in open Court this 30th day of June, 1947. 


CHARLES H. LEAVY, 
U. S. District Judge. 


Presented by: | 
CLARENCE M. BOYLE, 
Of attorneys for Defendant. 


[Endorsed]: Filed June 30, 1947. 
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Tn the District Court of the United States, Western 
District of Washington, Southern Division 


Civil Case No. 914 


THE OHIO FERRO-ALLOYS CORPORATION, 
a corporation, 
Plaintiff, 
vs. 


CITY OF TACOMA, a municipal corporation, 
Defendants. 


J UDGMEND 


This cause having heretofore come on for trial 
before the undersigned judge of the above entitled 
court, sitting without a jury, the plaintiff, The 
Ohio Ferro-Alloys Corporation, appearing by its 
officers and by R. M. Rvbolt and IF. D. Metzger, 
its attorneys, and the defendant, Citv of Tacoma, 
appearing by Howard Carothers, then Corporation 
Counsel, and Clarence M. Boyle, then Assistant 
Sorporation Counsel, now Corporation Counsel, and 
evidence, both oral and documentary, having been 
received on behalf of both the parties, and the 
eourt having heard and considered the argument 
of counsel and having heretofore made and entered 
its Findings of Faet and Conclusions of Law, does 
now and hereby 

Order, Adjudge and Decree that plaintiff, The 
Ohio Ferro-Alloys Corporation, do have and = re- 
cover judgment against and frem the defendant, 
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City of Tacoma, a municipal corporation of the 
State of Washington, in the sum of $14,238.34, to- 
gether with interest at the rate of six per cent per 
annum on $7,431.67 from February 10, 1946, until 
paid, and on $6,806.67 from March 11, 1946, until 
paid, and for its costs and disbursements to be taxed 
herein according to law, said amounts being the 
amount overpaid by the plaintiff to the defendant 
under the contract hereinafter referred to up to 
and including February, 1946. 

It Is Further Ordered, Adjudged and Decreed 
and the court does hereby declare that the rights, 
liabilities and other legal relations of the parties 
hereto under the contract between them dated 
March 21, 1941, in respect of a resumption of deltv- 
ery and taking of the additional block of 6,000 kilo- 
watts of electric energy are as follows: 


If the plaintiff, in said contract of March 21], 
1941, and hereinafter called ‘*The Corporation,’’ 
shall make written request upon the defendant, in 
said contract and hereinafter called ‘‘'The City,’’ 
to resume delivery or again supply said additional 
block of 6,000 kilowatts of power, and if, upon or 
following such request, the City, in its sole judg- 
ment, shall determine that it then had surplus 
power available in sufficient quantity to supply said 
additional block of power, then the Corporation 
has the right to be supplied with and the City is 
obligated and required to again deliver the addi- 
tional block of 6,000 kilowatts of electric energy 
upon a firm power basis, and the Corporation 1s 
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required and obligated to take and pay for said 
additional block of power at the annual rate of 
Seventeen and 50/190 Dollars ($17.50) net per year 
per lolowatt of billing demand, payable monthly on 
the basis of one-twelfth (1/12) of the annual rate, 
subject, however, to the Corporation’s right to drop 
or suspend the taking of such additional power at 
any time upon at least one (1) month’s written 
notice; provided that payment therefor shall be 
made for at least one year from the resumption of 
the taking of such additional power; and provided 
further that if the Corporation’s taking of such 
additional load or block of power is for part of a 
year immediately following one or more full year’s 
taking immediately preeeding the dropping or sus- 
pension of the taking of said additional block, then 
and for such part or fraction of a year’s taking the 
annual $17.50 per kilowatt rate shall be prorated 
so that plaintiff shall in respect of any taking of 
said additional block of power for part of a vear 
following twelve months or more taking of said 
additional block of power immediately preceding 
such dropping or suspension, pay therefor that per- 
centage of the annual rate which the part of the 
year during which said additional lead is taken, 
is of a full year. 

It Is Further Ordered, Adjudged and Decreed 
that the taking of said additional block of 6,009 
kilowatts of power, commenced on February 26, 
1945, was discontinued on the 31st day of Decem- 
ber, 1945, and that there was established as the 
billing demand for the initial or 6,500 kilowatt load 
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in the month of January, 1946, a billing demand of 
7404 kilowatts, which billmg demand, under the 
terms of the contract, is the correct billing demand 
for the months of January and of February, 1946. 


Done in open Court this 30th dav of June, 1947. 


/s/ CHAS. H. LHAVY, 
U.S. District Judge. 
Presented by: 
/s/ CLARENCE M. BOYLE, 
Of Attornevs for Defendant. 


[Endorsed]: Filed June 30, 1947. 


[Title of District Court and Cause. ] 


MOTION FOR A NEW TRIAT, 


Comes now the plaintiff, by his undersigned at- 
tornevs of record, and moves the court to set aside 
the judgment entered herein on June 30, 1947, and 
grant a new trial of the above-entitled action upon 
the following grounds: 


1. Insufficiency of the evidence to justify: 


(a) So much of the Court’s Finding No. UX as 
finds that the billing demand for February, 19-47, 
was 7404 kilowatts or any amount in excess of 6500 
kilowatts; as finds that the amount actually due to 
the defendant City of Tacoma from the plaintiff was 
$10,797.50, or any amount in excess of 29,479.17; 
and so much as finds that the plaintiff has overpaid 
the defendant city the total sum of $14,238.34 or any 
amount less than $15,556.67 ; 
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(b) he whole and each and every part of the 
Court’s Finding No. X. 

2. Error in law occurring at the trial, in the fol- 
lowing respects: 

(a) Error in making and entering so much of 
Conclusion of Law No. 3 as provides that the plain- 
tiff is entitled to recover judgment against the de- 
fendant City for but $6806.67 on account of plain- 
tiff’s overpayment for the month of February, 1946, 
instead of $8,125.00; 

(b) In making and entering its Conclusion of 
Law No. 4 and so much thereof as finds that the 
correct billing demand for February, 1946, was 7404 
kilowatts ; 

(c) In making and entering its Conclusion of 
Law No. 5 and the whole and each and every part 
thereof ; 

(d) In making and entering its judgment, and 
particularly those portions thereof which (a) limit 
the plaintiff’s recovery on account of its overpay- 
ment for the month of February, 1946, to $6808.67, 
with interest at six per cent per annum from March 
11, 1946, until paid; (b) which declares the rights, 
habilities and other legal relations of the parties 
under the coutract between them dated March 21, 
1941, in respect of the resumption and delivering 
and taking of the additional 6000 kilowatts of elee- 
trical energy; and (e) which decrees that the cor- 
rect billing demand for the month of February, 
1946, was 7404 kilowatts. 

kW METZGER, 
Of Metzger, Blair, Gardner & Boldt, Attorneys for 
Plaintiff. 
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Copy received July 1, 1947. 
/s/ CLARENCE M. BOYLE, 
Of Attys. for Defendant. 


[Endorsed]: Filed July 1, 1947. 


At a regular session of the United States District 
Court for the Western District of Washington, held 
at Tacoma, in the Southern Division thereof on the 
7th day of July, 1947, the Hon. Charles H. Leavy, 
U.S. Distriet Judge, presiding, among other pro- 
ceedings had were the following, truly taken and 
correctly copied from the journal record of said 
Court: 


Civil Case No. 914 


THE OHIO FERRO-ALLOYS CORPORATION, 
a Corporation, 
JEJE Tae cee 
VS. 


CITY OF TACOMA, a Municipal Corporation. 


Defendants. 


Now on this 7th day of July, 1947, this cause 
comes on before the court for hearing on motion 
for new trial. J. Dean Barline and Clarence Bovle 
attorneys representing the defendant present an 
order denying motion for new trial, which is signed 
by the court and filed. 
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f Title of District Court and Cause. ] 


ORDER DENYING MOTION FOR 
NEW TRIAL 


Plaintiff’s motion for a new trial in the above 
entitled canse having been regularly brought on 
for hearing on the .... day of July, 1947, before 
the Honorable Chas. H. Leavy, Judge of the above 
entitled Court, the Court having fully considered 
the same and being advised in the premises and it 
appearing to the Court that said motion is not well 
taken and should be denied, Now, Therefore, it is 
hereby 

Ordered that plaintiff's motion for a new trial 
be and the same hereby is denied, to all of which 
the plaintiff excepts and exception allowed. 


Dated this 7th day of July, 1947. 


CHARLES H. LEAVY, 
U.S. District Judge. 
Presented by: 
/8/ CLARENCE M. BOYLE, 
/3/ J. DEAN BARLINHE, 
Of Attorneys for Defendant. 


Copy received and form approved for entry, July 
31, 1947. 
FP, D. METZGER, 
Of Attys. for Plaintiff, 


[Endorsed]: Filed July 7, 1947. 
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[Title of District Court and Cause. ] 
i (OIC TE (Ca) PEE ee 

Notice Is Hereby Given that The Obio Ferro- 
Alloys Corporation, an Ohio corporation, plaintiff 
in the above-entitled action, hereby appeals to the 
United States Circuit Conrt of Appeals for the 
Ninth Cireuit. from that certain judgment made 
and entered in the above-entitled court and cause on 
June 30, 1947, and particularly from that part 
thereof wherein and whereby the above named Dis- 
trict Court declares the rights, habilities and other 
legal relations of the parties to the action under 
the contract between them dated March 21, 1941, in 
respect of a resumption of delivery and taking of 
the additional block of 6000 kilowatts of electric 
enerey, 

Dated at Tacoma, Washington, this 29th day of 


July, 1947. F. D. METZGER, 
Reve RY BOLT. 
Attornevs for Appellant. 
DAY, COPH, KETTERER. 
RALEY & WRIGHT, 
METZGER, BLATR, GARDNER 
& BOLDT, 
Of Counsel for Appellant. 

Copy of the within and foregoing Notice of Ap- 
peal mailed to Corporation Counsel, City of Ta- 
coma, City Hall, Tacoma, Washington, this 3Cth 
day of July, 1947, 

/3/ HK. BE. REDMAYNE, 
Deputy Clerk. 
[Endorsed]: Filed July 29, 1947. 
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BOND FOR COSTS ON APPEAL 


Know All Men by These Presents, That we, The 
Ohio Ferro-Alloys Corporation, an Ohio corpora- 
tion, plaintiff herein, as Principal, and Hartford 
Accident and Indemnity Company, a corporation 
organized under the laws of the State of Connecti- 
eut and authorized to transact the business of surety 
in the State of Washington, as surety, are held and 
firmly bound unto City of Tacoma, defendant 
herein, in the full and just sum of Two Hundred 
Fifty Dollars ($250.00) lawful money of the United 
States, for the payment of which sum well and 
truly to be made to said Defendant we hereby bind 
ourselves, our successors and assigns, jointly and 
severally by these presents. 

The condition of this obligation is such that 
Whereas the Judgment of the above entitled Court 
was made and entered in the above entitled cause, 
on June 30, 1947, and said The Ohio Ferro-Alloys 
Corporation is about to file with said District Court 
a notice of appeal to the United States Cireuit Court 
of Appeals for the Ninth Circuit from said judg- 
ment and partienlarly from that part thereof 
Wherein and whereby said District Court declares 
the rights, Habilities and other legal relations of 
the parties to the action under the contract between 
them dated March 21, 1941, in respect of a resump- 
tion of delivery and taking of the additional block 
of 6000 kilowatts of electric energy ; 
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Now, Therefore, the condition of this obligation 
is such that if said The Ohio Ferro-Allovs Corpo- 
ration shall pay all costs if said appeal is dismissed 
or said judgment affirmed or such costs as the ap- 
pellate court may award if said judgment is modi- 
fied, then the above obligation to be void, otherwise 
to remain in full force and effect. 


In Witness Whereof, the above bounden prin- 
cipal and surety have executed the foregoing bond 
this 29th day of July, 1947. 


THE OHIO FERRO-ALLOYS 
CORPORATION. 


By FD. METZGER, 
R.?Me RY BOLT, 
Its Attorneys of Record. 


HARTFORD ACCIDENT AND 
INDEDUNITY COMP AN Xi 


[Seal] By /s/ HAROLD N. MANN, 
Its Attorney in Fact. 


State of Washington. 
County of Pierce—ss. 


On this 29th day of Julv, 1947, personally ap- 
peared before me Harold N. Mann, to me known to 
be the Attorneyv-in-Fact of Hartford Accident and 
Indemnity Company, the corporation that executed 
the within and foregoing instrument, as surety, and 
acknowledged said instrument to be the free and 
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voluntary act and deed of said Hartford Accident 
and Indemnity Company for the uses and purposes 
therein mentioned and on oath stated that he was 
authorized to execute the same for and on behalf 
of said corporation, and that the seal affixed thereto 
is the corporate seal of said corporation. 


In Witness Whereof, I have hereunto set my 
hand and affixed my official seal the day and year 
in this certificate first above written. 


/s/ VIVIAN PARENT, 
Notary Public in and for the State of Washington, 
residing at Tacoma. 


[Endorsed]: Filed July 29, 1947. 


[Title of District Court and Cause.] 


STATEMENT OF POINTS ON WHICH 
APPELLANT INTENDS TO RELY 


Comes now the Appellant, The Ohio Ferro-Alloys 
Corporation, and states that on the appeal of the 
above-entitled cause it intends to rely on the fol- 
lowing points: 


J. That the contract between the parties, dated 
March 21, 1941 (Plaintiff’s Exhibit 5 herein), is 
ambiguous and uncertain and, having been drawn 
by the defendant City, is to be construed strictly 
against it. In the light of the cireumstances leading 
to its execution and to conform to the intent of the 
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parties in makine and entering into such contract, 
the provisions of said contract (particwarly the 
provisions of subdivision (a) of Article 10 thereof) 
dealing with a resumption of delivery and taking 
of the additional block of 6000 kilowatts of electric 
enerey should be interpreted and construed to mean 
and provide that in the events which had happened 
prior to the commencement of the action, if fol- 
lowine a written request by the plaintiff upon the 
defendant to resume delivery or again supply said 
additional block of 6000 kilowatts of electric en- 
ergy, the defendant citv in its sole judgement shall 
determine that it then has surplus power ayail- 
able in sufficient quantity to supply said additional 
block of power, then the plaintiff corporation has 
the right to be supplied with and the City is obli- 
gated and required to again deliver said additional 
block of 6000 kilowatts of electric energy upon a 
firm power basis; and plaintiff corporation is re- 
quired and obligated to take and pay for said addi- 
tional block of power at the annual rate of $17.50 
net per year per kilowatt of billing demand, pay- 
able monthly on the basis of one-twelfth of the an- 
nual rate; provided, however, that plaintiff corpo- 
ration has the right to drop or suspend the taking 
of such additional power at any time following the 
resumption of the delivery thereof, upon at least one 
month's written notice, and if the resumed delivery 
and taking of said additional block of power shall 
be for part of a vear only, i.e.. for less than twelve 
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calendar months* continuous taking or for part of 
a vear following a full vear’s taking, then and for 
such part or fraction of a year’s taking the annual 
$17.50 per kilowatt rate shall be prorated so that 
the plaintiff in respect of any taking of said addi- 
tional block of power for any such part or fraction 
of a vear shall pay therefor that percentage of the 
annual rate which the part of the vear during which 
said additional load is taken is of a full vear. 

2. The District Court erred in holding and de- 
claring that if a resumed taking of the additional 
load of 6000 kilowatts of electric energy was for 
less than twelve consecutive months, i.e., for part 
of a year only, the plaintiff was nevertheless re- 
quired to pay therefor the full annual rate as for 
a full year’s taking. 


Dated this 8th dav of August, 1947. 


F. D, METZGER, 
RM. ReBOLT, 
Attorneys for Appellant. 


DAY, COPE, KETTERU@E, 
RALEY & WRIGHT, 
METZGER, BLAIR, GARDNER 
& BOLDT, 
Of Counsel for Appellant. 


[Endorsed]: Filed Aug. 8, 1947. 
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APPELLANT'S DESIGNATION OF 
CONTENTS OF RECORD ON APPHAL 


Appellant, The Ohio Ferro-Alloys Corporation, 
hereby designates the following as the portions of 
the record, proceedings and evidence in this cause 
to be contained in the record on appeal, namely: 

1. The original complaint, filed July 16, 1946. 

2. Defendant’s answer and cross-comptaint, filed 
September 23, 1946. 

o DPlaintiff’s reply, filed March 21, 1947. 

4. Plaintiff’s request for admissions, filed April 
18, 1947. 

5). Pre-trial order entered April 24, 1947. 

6. Reporter's transcript of the evidence and pro- 
ceedings taken and had at the trial and hearings 
of this action, on April 24 and 29 and May 2, 1947, 
two copies of which transcript are filed herewith. 

7. Oral decision of the United States District 
Judge, rendered Mav 2, 1947, if such decision is 
not included in the Reporter’s transcript of the evi- 
dence. 

8. Plaintiff’s proposed findines of fact and con- 
clusions of law and judgment, with all plaintiff’s 
exceptions to the disallowance thereof, 

9. Court’s findings of fact and conclusions of 
law, with all exceptions taken by plaintiff thereto. 

10. Court’s judgment made and entered June 
00, 1947, with all plaintiff’s exceptions thereto. 

11. Plaintiff’s motion for new trial, filed July 1, 
1947. 
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Order denying motion for new trial, entered July 
TOT, 

13. All Clerk’s journal entries relative to pro- 
ceedings had and judgments made and entered in 
the above entitled cause, including but not limited 
to the journal entries for the following dates: Feb- 
ruary 4, 1947; April 22, 1947; April 23, 1947; April 
24, 1947; April 29, 1947; May 2, 1947; June 30, 
1947, and July 7, 1947. 

14. Notice of appeal, filed July 29, 1947. 

15. Bond for costs on appeal, filed July 29, 1947. 

16. Statement of points on which appelant, The 
Ohio Ferro-Alloys Corporation, intends to rely on 
appeal. 

17. Any and all stipulations which may be here- 
after filed regarding (a) the record on appeal or 
(b) the incorporation of exhibits in the transeript 
of the record or the transmission of original ex- 
hibits to the Cireuit Court of Appeals for the Ninth 
Civewt; and any order or orders which may entered 
upon such stipulations or any of them. 

18. Designation of contents of record on appeal. 

Dated this 8th day of August, 1947. 

Ke), MEVZG 1k, 
how. RYBOLN, 
Attorneys for Appellant. 
DAY, COPE, KETTERER, 
RALEY & WRIGHT. 
METZGER, BLAIR, GARDNER 
& BOLDT, 
Of Counsel for Appellant. 
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The undersigned, attorneys for defendant City 
of Tacoma, hereby acknowledge receipt of copy of 
the foregoing Designation of Contents of Record 
on Appeal and of the Statement of Points on which 
the Appellant intends to Rely, being Item 16 of 
said Designation. 


Dated this 8th day of August, 1947. 


/s/ CLARENCE M. BOYLE, 
/s/ J. DEAN BARLINE, 
Attorneys for Defendant, 
City of Tacoma. 


[Endorsed]: Filed Aug. 8, 1947. 


[Title of District Court and Cause. ] 


STIPULATION FOR TRANSMISSION 
OF ORIGINAL EXHIBITS 


It Is Hereby Stipulated by and between the Ohio 
Ferro-Allovs Corporation, ‘plaintiff herein, and the 
City of Tacoma, defendant, by and through their re- 
spective undersigned attorneys, that all of the orig- 
inal exhibits which were offered and received in evi- 
dence, consisting of Plaintiff’s Exhibits 1 to 16, in- 
clusive, and Defendant’s Exhibits A-1 to A-4, in- 
clusive, being twenty exhibits in all, shall be trans- 
mitted to the Clerk of the United States Cireuit 
Court of Appeals for the Ninth Circuit, and that an 
order to that effect may be entered by the above- 
entitled Court upon the presentation and filing of 
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this stipulation and without other notice, and that 
none of said exhibits, nor any copies or reproduc- 
tions thereof need be attached to or incorporated in 
either the appellant’s condensed statement of the 
testimony or the reporter’s transcript of the testi- 
mony. 

Dated this 28th day of August, 1947. 


/s/ ROME RY BOUT, 
/s/ ¥. D. METZGER, 
METZGER, BLAIR, GARDNER 
& BOLDT, 
Attorneys fom Plaintiff, 


/3s/ CLARENCE M. BOYLE, 
Corporation Counsel, 
Attorney for Defendant. 


[Endorsed]: Filed Aug. 28, 1947. 


[Title of District Court and Cause.] 


ORDER FOR TRANSMISSION OF 
ORIGINAL EXHIBITS 


Pursuant to the written stipulation of the parties 
on file herein, 

It. Is Ordered that the originals of all exhibits 
offered and received in evideneec, to-wit: Plaintiff’s 
Exhibits 1 to 16, inclusive, and Defendant’s HE - 
hibits A-1 to A-4, inclusive, shall be forwarded by 
the Clerk of this Court to the Clerk of the United 
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States Circuit Court of Appeals for the Ninth Cir- 
cuit with the transcript of record on appeal. 


Dated this 28th day of August, 1947. 


/s/ CHARLES H. LEAVY, 
U.S. District Judge. 
Presented by: 
/s/ ®. D. METZGER. 


[Endorsed]: Filed Aug. 28, 1947. 


[Title of District Court and Cause. ] 


CLERK’S CERTIFICATE TO TRANSCRIPT 
OF THE RECORD ON APPEAL 


T, Millard P. Thomas, Clerk of the United States 
District Court for the Western District of Wash- 
ineton, do hereby certify and return that the fore- 
going Transcript, consisting of pages numbered 1 
to 93, inclusive, together with the original Report- 
er’s Transcript of the Proceedings, and Plaintiff’s 
original exhibits, numbered 1 to 16, inclusive, and 
Defendant’s original exhibits, numbered A-1 to A-4, 
inclusive, comprise a full, true and correct record 
of so much of the papers, record and proceedings 
in Cause No. 914, The Ohio Ferro-Alloys Corpo- 
ration, a corporation, Plaintiff, vs. City of Ta- 
coma, a municipal corporation, Defendant, as re- 
quired by Plaintiff’s Designation of the Contents 
of the Record on Appeal, on file and of record in 
my office at Tacoma, Washington, and the same con- 
stitutes the Record on Appeal from the Judgment of 
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the District Court of the United States for the 
Western District of Washington, Southern Division, 
to the United States Circuit Court of Appeals for 
the Ninth Circuit. 


I do further certify that I have this day trans- 
mitted to the Circuit Court of Appeals for the Ninth 
Cirenit the original Reporter's Transcript of Pro- 
ceedings and the original exhibits above referred to. 


Ide firthervcertity thar the followine isa fale 
true and correct statement of all expenses, fees 
and charges earned by me in the preparation and 
certification of the aforesaid Record on Appeal, to- 


Wit: 
ENG OciUOO? 2a ro anata alrite ee = 5.00 
Clerk's fee for preparation of 
Ceriimnedeuecon( . «se W.a ony cases 14.80 
$19.80 


and that said amount has been paid in full to me 
by the Appellant herein. 


In Testimony Whereof, I have hereunto set my 
hand and affixed the seal of this Court in the City 
of Tacoma, in the Western District of Washing- 
ton, this 3rd day of September, 1947. 


[Seal] MILLARD P. THOMAS, 
Gen, 


By /s/ E. EK. REDMAYNE, 
Deputy. 
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In the District Court of the United States 


Western District of Washington, Southern 
Division 


No. 914 


THE OHIO FERRO-ALLOYS CORPORATION, 
a corporation, 
Plaintiff, 
VS. 


CITY OF TACOMA, a municipal corporation, 
Defendants. 


TRANSCRIPT OF PROCEEDINGS 


Be It Remembered that on the 24th day of 
April, 1947, at the hour of 10:00 o’clock a.m., the 
above entitled and numbered cause came on for 
trial before the Honorable Charles H. Leavy, one 
of the judges of the above entitled court, sitting 
in the District Court of the United States at 
Tacoma, Pierce Couny, Washington; the Plaintiff 
appearing by its officers and by R. M. Rybolt and 
F. D. Metzger, its attorneys, and the Defendant, 
City of Tacoma, appearing by Howard Carothers, 
then Corporation Counsel, and Clarence M. Boyle, 
then Assistant Corporation Counsel, now Corpora- 
tion Counsel. 

Whereupon the following proceedings were had 
and done, to-wit: 

The Court: Docket 914, The Ohio-Ferro-Alloys 
Corporation versus City of Tacoma, are the parties 
ready for trial? 
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Mr. Metzger: The plaintiff is ready, your 
Honor. 

Mr. Boyle: he defendant is ready. 

The Court: I have read, gentlemen, this pre- 
trial order submitted as a result of pre-trial con- 
ferences, and I find it to be in order and have 
accordingly signed it, and it will be filed, and the 
case will be tried upon the issues as there made. 
However, | think I shall request a statement from 
eounsel representing the parties, because it might 
help to clarify this matter in the mind of the 
Court. 

The issues, apparently from this pre-trial order, 
are not compleated issues. The facts, perhaps, in 
determining what they are might be somewhat dif- 
ficult. If I understand the issues as presented by 
the pre-trial order, they are first as to whether 
there has been an overpayment by the plaintiff 
under what is designated as business compulsion 
by reason of a difference in the interpretation of 
the obligations growing out of this contract; and 
second, a declaratory judgment is sought as to 
what the rights of the respective parties would be 
in the future. Am I correct in that? [1*] 

Mr. Metzger: That is correct, your Honor. 

The Gourt: Now, if you eare to, Mr. Metzger, 
[ll hear from you, or 


Mr. Metzger: If your Honor please, before I 
make this statement, may J take the liberty of 
presenting to the Court, Mr. R. M. Rwybolt, of 
Canton, Ohio, an Ohio lawver who is of counsel 
for the Company at their home office, for the 


* Page numbering appearing at foot of page of Reporter’s certified 
Transcript of Record. 
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plaintiff. I do not know that he will take any active 
part in the trial, but if he desires to, I ask for 
him the courtesy of being permitted to address 
the Court. 


The Court: Your request will be granted, and 
the Minutes may show that he is recognized as a 
member of this Bar, for the purpose of this case. 

Mr. Rybolt: Thank you, your Honor. 

Mr. Metzger: Your Honor please, I believe the 
simplest way of making a statement of the issues 
and what the plaintiff expects to prove, is to treat 
this matter chronologically. 

In the early spring of 1941, after negotiations, 
commencing in December, a contract was entered 
into, which is attached to the Complaint as Exhibit 
A, and is admitted with a slight correction, which 
is agreed to between the parties here. That con- 
tract provided for the furnishing of electrical 
energy by the City in two [2] different blocks; the 
first block, 6500 kilowatts, the furnishing of that 
was to go over a ten-year period. It was a firm 
contract, the City would furnish, the Company 
would take, as soon as the plant of the plaintiff had 
been constructed and was ready for operation. The 
plant was put in operation, the date is immaterial, 
but qnite soon after, the contract was signed, a 
matter of a very few months. 

Now, to insure and guarantee to the City, that 
The Ohio Ferro-Alloys Company would not be a 
“war haby’’ and come here for the war only and 
go away, the contract required—provided for an 
escrow fund. 
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The Court: The contract, however, was entered 
into prior to the declaration of war? 

Mr. Metzger: Yes. 

The Court: But while the defense program was 
under way. 

Myr. Metzger: Yes. And that escrow fund relates 
only to what we call the first block of power, 6,500 
kilowatts. In that first block of power, there is no 
controversy herve concerning it: I mention it only 
in passing, so the Court will understand the situa- 
tion. The escrow fund has been established, and I 
think was completely established, giving the City 
some ninety thousand or one hundred thousand dol- 
lars as security, [8] before the events which give 
rise to the controversy here, occurred. 

Now this contract, in addition to providing for 
this first block of power, provided that any time 
upon request of the Corporation the City would 
furnish an additional block of power to operate 
a second furnace. That block of power was to be 
6,000 kilowatts. And then it provided that thet 
second block of power might be dropped or sus- 
pended, and might again be resumed, the taking 
of it, and the furnishing of it might again he 
resumed under certain conditions. I will have to 
go into those conditions more at length as we go 
along. 

Well, in accordance with the contract, the second 
block of power was requested almost immediately 
after the contract was entered into; and the City 
commenced to furnish it, the plaintiff commenced 
to take it in November of 1941, and they continued 
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to take it without interrnption for a matter of 
some twenty-seven months, or until April of 1944. 

The Ohio Fer10-Allovs, in their operations here, 
manufacture ferro chrome, which is used in the 
production of steel, and was subject in the sale or 
marketing of their produets—was subject to allo- 
eation by the War Production Board, and was 
subject otherwise—being an essential war prodnet 
used in the furtherance [4] of the war program— 
was subject to other orders of the War Production 
Board. In the latter part of 1943 and January, 
I think, of 1944, the War Production Board issued 
orders relating to, or the allocation of this product; 
and the January order required the steel com- 
panies to use, not to use, I should say, serap steel 
containing alloys, note that down, rather than buy 
new, freshly-produeed alloys, that caused a complete 
interruption almost, of the business of The Ohio 
Ferro-Alloys. And so early in Mareh—not early 
in Mareh—but in Mareh of 1944, the plaintiff re- 
quested the City—informed the City that their 
operations had been interrupted or interfered with 
by these orders of the War Production Board; and 
as a consequence they would be reqnired to suspend 
operations, and that they were claiming the benefit 
of Article XIX of the contract, which is a clause 
permitting suspension for causes beyond control. 
It’s a very broad article. It covers—it’s a much 
broader provision than is commonly found in these 
clauses—‘beyond control’? clauses. Your Honor 
savs he has read it 

The Court: Yes. 
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Mr. Metzger: and I won't read it at length. 
Tt operates—is a mutual clause, the City has the 
benefit on the one side, and the plaintiff on the 
other; and it says: ‘‘If the operation of the Cor- 
poration’s work is [5] suspended, interrupted, or 
interferred with, for anv cause reasonably beyond 
its control,” including, but not by way of limitatien, 
not only breakdown of equipment, strikes, and acts 
of God, war in the United States, but then it 
says, ‘Governmental orders—Governmental regula- 
tious, orders or proclamations, priorities, or other 
causes beyond the control of the parties, the City 
need not deliver power hereunder, and the Cor- 
poration need not accept or pay for such power 
for such period of time and to the extent that such 
suspension, interruption, or interference makes it 
reasonably impractical to use such power, and 
monthly bills for any period, including any such 
suspension, interruption, or interference shall be 
prorated.’’ As I say, the Company in the latter 
part of March, 1944, sought the benefit of this 
clause to suspend operation of the second furnace. 
The City took the position that Article XIX was 
not appleable, but said the City’s situation with 
regard to its supply of power is such that we will 
consent and agree that you may snspend the taking 
of power for the second furnace, subject to renew- 
ing the taking of that power on thirty days’ notice 
by cither party. The City deemed it to their ad- 
vantage as well as to the Corporation’s advantage 
to permit the suspension of power at that time 
without 


outside the contract, as a special arrange- 
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ment; and following that arrangement, [6] or pro- 
posal, or offer by the City, the Corporation, the 
plaintiff, did suspend the taking of power for the 
second furnace. The suspension was made on the 
26th of April, 1944, and it was again resumed in 
September, 1944. Maybe I’ve got the years wrong, 
but I think that’s correct. It was resumed in Feb- 
ruary—I am corrected—it was resumed nearly a 
year later, in February of 1945, and the taking 
continued thereafter. 

In August of 1945, the Corporation gave notice, 
pursnant to Article X of the contract, that it 
intended to suspend operation of the second fur- 
nace; and then, a controversy arose as to the ha- 
bility under the contract of the Plaintiff, if it did 
so suspend. This controversy was carried on by 
correspondence for some little period. It was initi- 
ated through oral conservations, in which the City’s 
representatives stated that they did not know and 
the contract meant, or how it should be applied, 
in that particular instance, and that they would 
have to take advice from the Corporation Counsel. 
It culminated in the letter, I think, of October 13, 
.1945, in which the City advised the Corporation 
that they would stand on their position regarding 
the Corporation’s liabilities. 

Now, the facts will show 
that following the giving of this notice of imtent 
to suspend, the operation of the second furnace 
was [7] suspended, I think about September 4th. 
In other words, about two weeks after that notice 
was given. Then when this controversy, as to the 


the evidence will show 
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interpretation of the contract arose, and while it 
was pending and prior to the City’s final annonnee- 
ment of its position, the operation of the second 
furnace was resumed for two weeks. It was closed 
down finally on the 8th of October, which was be- 
fore the City’s final announcement—or position had 
been announced; and it was not thereafter resumed 
for productive purposes. By some mischanee or 
error, the evidence will probably show what, I 
don't know that there is any full explanation of 
it, there was one day in November—I think the 
24th day of November, when the second furnace 
was not put into production or operation, but it 
was warmed up, while the other furnace was im 
operation. Well, after the 24th day of November, 
1945, and sinee that time until today, only one 
furnace has operated. 

Now, the City, in accordance with its decision 
announced in this letter of October 15, 1945, has 
taken the position that when Ohio Ferro-Alloys 
resumed the operation of the seeond furnace in 
February of 1945, they were obligated to pay for 
a full year, whether they took it or not. The Cor- 
poration believes, under a proper interpretation 
of the contract, that having taken the [8] second 
block of power for more than one vear continn- 
ously when it was first put on, that when it pili 


on—the furnace—it was permitted to put the fur- 
nace on the second time, it was obligated only t» 
pay for the time it was in operation, or—I don't 
mean that exaetly, | mean only for the period that 


it—until the suspension of it beeome effective, be- 
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4 


eause there might be many days, or even periods, 
or weeks in that interval when it actually would 
not be in operation, but as long as they had the 
right to take, and hadn't surrendered the right to 
take, they had to pay, until the surrendered that 
right to take, and ceased to take it. 

Now, if your Honor, please, the Olio’s position 
is this: In the first place, this first suspension 
is either under and exeused by, Article XDX, be- 
cause it was caused bv the interference of the 
orders and regulations of a government agency, to- 
swe the War Production board; and if so, that 
suspension is elininated so that for the purposes 
of the application of the other clauses of the con- 
tract, the taking of this second block was continuous 
from November 1941, until November 1945. Or, if 
it was not exeused by reason of Article NIX on 
the action of the War Production Board, then it 
was excused by the special arrangement made with 
the City, where the Citv consented to the suspen- 
sion because it was mutually [9] advantageous to 
both parties to suspend. And in either event, for 
the purposes of the application of the contract 
for the determination of the rates payable for the 
taking by Ohio, as I have said, been continuous 
from November 1941, until November 1945. 

And then we came to the third question, which 
is the question on which we ask a declaratory judeg- 
ment, which was involved in the other question or 
refund as well. The Ohio contends that under the 
true interpretation of this contract, any second 
taking of power for the second block—the 6,000 
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block, or load of power; that under the contract 
if theyshad onee@ paid tor a fil year for that loare 
they take it again, they only have to pay for the 
time of the taking. 

Your Honor will notice in this contract that it 
is a peculiar contract, as electrical contracts go. 
There is no rate or charge, generally speaking, for 
energy consumed. It’s what’s known, as a ‘‘demand 
contract.”’ The first block of power is a demand of 
6,000 kilowatts, and under that the Corporation 
pays each month 1/12th of $17.50 times 6,500, irre- 
spective of whether their furnace is in operation, or 
how many days or hours it’s in operation, or how 
“many kilowatts of power they use, they pay that 
based on that demand. Under the second block, as 
provided in the contract, [10] that, as Ohio inter- 
prets it, that when they first took on—on were per- 
mitted—when they first take on the second block 
of power, they pay for it for a full year at $17.50 
per kilowatt monthly, or a total of $105,000.00, 
whether they use the power, or to what extent they 
use it during that period. 

Then, if they suspend, under the contract, and 
not under their right under the contract, and not 
because of governmental interference, or not be- 
cause of the special arrangement with the City, 
then they can only come back on and take that 
power if the City, in effect, in its judgment, abso- 
lute control judgment, elects to permit them to 
come back on the power, on 


and their election— 
and the only thing concerning their election is the 
Judgment of the City whether the City at that time 
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has surplus power; that is to say, power which the 
City’s facilities are capable of generating, or are 
generating, for which the City has no sale for at 
the time. If the City determines that, then when 
the second block of power comes on, it is the 
Ohio’s contention that under the terms of the con- 
ieety properly construed, they pay for that power 
only so long as they take it; that is to say, at per 
month 1, 12th of $17.50 times 6,000 kilowatts—times 
6,000. 

Now, our contention—when this case was [11] 
first instituted, and a Complaint was drawn and 
filed, it was assumed by me, perhaps erroneously, 
perhaps | should have known better, but I assumed 
that the suspension of taking of the second furnace 
had occurred thirty days after the notice of inten- 
tion to suspend; and the amount of vefund that 
was claimed in the Complaint was based on an 
assumption that the suspension occurred on or about 
September 21st. During the course of preparatien 
for trial, and during these pre-trial conferences, the 
Ohio has—the situation has developed which I 
have stated, and Ohio has waived any elaim for 
refund except after November 24th, and that re- 
duces the claim for refund from the $44,000.00 set 
forth in the Complaint, to the $27,041.00 and some 
cents, set forth in the pre-trial order. 

Now the matter of business compulsion, if vour 
Honor, please, it’s admitted that all payments for 
which in part refund is sought, were made under 
protest—written protest. The business compulsion 
angle is that Ohio has this escrow fund of some 
nearly $100,000.00, the amount is not material, per- 
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haps but a substantial amount; that under the terms 
of the contract if Ohio defaulted in payment of 
any bill as rendered, the City might declare a 
default under the contract and forfeit the escrow 
fund, in addition to the fact that they might [12] 
suspend delivery of power, and shut down Ohio’s 
operations, which—as I have said, and one furnace 
has been continuous since the plant was completed 
early in 1941. 

Now, we expect under those facts, and they will 
be developed, to show that we are entitled to this 
refund, and that we are entitled to a declaratory 
judgment from this Court, to the effect that on 
any—that on the resumption of power, taking of 
the second block which has already occurred, that 
on any future resumption which the City in its 
dscretion may permit, in its Judgment, because it 
has surplus power, may permit, the Ohio is obli- 
gated to pay, as the contract says, only pay for the 
energy used. Well, that’s a little bit of a misnomer, 
because as [ have already said to vour Honor, there 
is no provision in this contract anvwhere establish- 
ing what is known as an ‘‘energy rate,’’ but to pay 
for energy used, as the contract expressly says, 
must be to pay for the time that the energy for 
the second block is being taken, or by months, or 
otherwise. 

If I haven’t made a clear statement, and if there 
are any questions, I would be 

The Court: Is there any dispute at all concern- 
ing the 6,500 kws. ? 

Mr. Metzger: ‘There is no dispute about that 
aie [13] 
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The Court: Neither on the matter of payment, 
nor on the matter of 


Mr. Metzger: I think that’s entirely correct. As 
far as—for the first block, 6,500 kilowatts of power, 
there is no dispute between us. 

Mo. Boyle: I think not. 

Mr. Carothers: Except as to the amount you ac- 
tually demanded during that period on your one fur- 
nace. There is a dispute over the demand. 

Mr. Metzger: Well, the City’s position there, 
your Honor, they should state it themselves, rather 
than for me to state it, I] think. 

The Court: Well, I want to see how closely you 
are In accord, and what we can eliminate. 

Mr. Metzger: The—the—— 

The Court: From your statement I take it that 
the first unit of 6,500 kw’s, was a demand obliga- 
tion. , 

Mr. Metzger: Yes, thev’re both demand obli 
tions. 


Qa- 


CS 


Lhe Court: And even if at any time during— 
involved herein, vou use less than 6,500, vou still 
have the liability to pay for the 6,500. 

Mr, Metzger: That’s right. As far as the [14] 
6,500 is concerned, your Honor, please, where that 
one furnace is concerned, I think there is no dis- 
pute at all. The question arises here: The City, 
I will state it now—the City contends that when we 
gave a notice on August 21, 1945, that we intended 
to suspend the operation of the second furnace, that 
that required us to suspend at the expiration of 
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thirty days from that date. The notice didn’t say 
when we would suspend. The contract merely says 
that we must give at least thirty days’ notice; we 
might give sixty days’ notice; we might give a hun- 
dred days’ notice. The notice didn’t say what date 
we would actually suspend. As I have said to you, 
the suspension did occur, the second furnace was 
taken out of production, and off the line, around 
about the 4th of September. Then the controversy 
arose as to the obligations, of Ohio to pay, and the 
second furnace was put back on the line for two 
weeks. Following October 13th, it was completely 
suspended and hasn’t been resumed. 

Now, the City savs because after thirty days 
from our notice, the second furnace was in opera- 
tion, thev say one of two things, as a result: Either 
that our notice of suspension hecame wholly abor- 
tive, and for the purposes of the contract, we are 
still taking the second block of power; or that if 
under our notice we did suspend on September 
21st, that they have a clause [15] in the contract 
which is called a ‘“rachet clause,’’ it’s found under 
the paragraph of the contract dealing with billing 
demand; and they say that under that clause, if 
we only had one furnace on, we had to pay for the 
highest actual demand recorded, even though the 
second furnace wasn’t there, and that a demand 

ras recorded of not 12,500 kilowatts, but of 11,988 
kilowatts. 

The Court: And is it admitted that that 11,988 
kilowatts was energy consumed hy one furnace 
alone? 
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Mr. Metzger: No, oh, no. No, that demand we 
will show, originated and was ineurred during this 
period of two weeks when, as I have said, in the 
last week in September and the first week in Octo- 
ber, when the two furnaces were in operation and 
before, as we contend, the suspension of taking of 
the second block became operative. 

Mr. Boyle: May it please the Court, I think 
the counsel has fairly well covered the issues; and 
just on one or two matters, I wish to make our po- 
sition a little more clear. This contract first, ac- 
cording to our contention, is a contract for power 
on an annual rate on a firm power basis. The pro- 
visions of the contract, taken as a whole, provide, 
as to the 6,500 block of power, the initial block, 
that payment shall be made upon the basis of $17.50 
per kilowatt, whether the power [16]: is used or not. 

The Court: That’s a kilowatt year, I presume? 

Mr. Boyle: Yes. The contract further provides 
that the payments shall be made on a basis of the 
actual demand used in any period during the vear, 
if it is in excess of the contract demand, o1 6,500. 
On the second furnace, according to our conten- 
tions, the same prevails, with the exception that 
there is a provision in the contract that ou discon- 
tinuance of the second furnace, following one veat’s 
consecutive operation thereof immediately preceding 
the discontinuance, then the charge for that furnace 
shall be prorated up to the time of discontinuance ; 
and that the annual feature as to the additional 
load, is destroyed in case of the discontinuance. 

That brings us down to the City’s position on the 
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question of the notice given. As counsel has stated, 
notice was given to the Citv on the 21st of August, 
or by letter on that date, that there would be a dis- 
continuance under Section, or Article X, of the 
contract. 

Counsel has stated in Court, although the plead- 
ings show the discontinuance on the 20th of Sep- 
tember, he now states that the discontinuance actu- 
ally occurred on September 4th; and that two or 
three weeks [17] later, service was resumed. Now, 
it’s our position that if there was a discontinuance 
on September 4th, then 


and service resumed, vou 
have a destruction of the year’s continuity, and 
even under that contention, the plaintiff was re- 
quired to pay the contract rate for the full 12,500 
load. If there was not a discontinuance at that 
time, or the events following, the correspondence 
between the parties will show that there was a wai- 
ver of the right of discontinuance. It’s a waiver 
of this notice, if vou please; so that, under that 
theory, no proper notice has heen given of any dis- 
continuance of the 6,000 block. If 

The Court: Let me ask vou this question in ref- 
erence to vour pretrial stipulation. It appears that 
in October, November, and December of 745. the 
power actually consumed, I take it this demand— 
this language, demand power for those months was 
actually consumption power? 


Mr. Bovle: No, vour Honor, I don’t believe 
that is correct. The consumption of the power, the 
amount consumed, has no bearing on the demand. 
Those figures show that during those three months, 


us. City of Tacoma 87 


that the highest actual demand at one time reached 
the figures that are set forth there. 

The Court: For the operation of a single [18] 
furnace ? 

Mr. Boyle: That's the question. If the notice 
suspended the second furnace, then it’s our position 
that, under the terms of the contract. they will be 
required, and are required, to pay for a period of 
eleven months under the initial block of power, a 
bill! based on the highest demand that occurred dur- 
ing that eleven-month period. So that if—to ilus- 
trate it—if we take and arrive at the demand of 
11.988 fer—t believe that is the month of Octo- 
ber—and their position is correct, our going under 
the contract for the single furnace would be based 
not on 6,000 demand, but on a demand of 11,988. 
Now, have I made myself clear? 

The Gourt: Not entirely. Now, the first unit 
of this plant was assumed to require a maximum of 
6.500 kilowatts. 

Mir Bovle: That's right. 

The Court: And whether that was used or not. 
it was to be paid for on that basis: and the City 
Was reqtired to stand ready to serve to that extent. 

Mr. Bovle: That's correct. 

The Court: And throughout the time involved 
here, the payments were made on a basis of 6,500 
kilowatts, on this first unit. 

Mr. Bovle: I think that’s correct with this [19] 
addition, that if at any time prior to the second 
furnace going on they exceeded the 6,500 demand— 
let us illustrate by saying their demand, actual de- 
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mand was 7,000—we were not required to stand 
ready tu furnish an excess, but they were billed on 
thawte 7,000 for a full period of a yeas trom the dare 
of the—that the demand increased, so that the con- 
tract provisions, the firm power agreement, was 
on 6,500, but their bills were rendered not on the 
consumption of energy, but wpon the highest de- 
mand that they took for a thirty-minute period dur- 
ing the terms of the contract, and that billing would 
be continuous for an eleven-month’s period there- 
after, so that if 

The Court: That is whatever their peak-load 
happened to be in excess of 6,500, that they there- 
after became obligated to pay throughout the pe- 
riod of the year of whatever the peak-load was. 

Mr. bBovle: That’s correct. So that we contend 
here that even though the Court should find that 
proper notice was given, and there was in fact a 
suspension, that the billing, the amount of re- 
fund would be based upon the difference between 
12,500 kilowatts, which we billed wider our con- 
tention, and the highest demand that occurred dur- 
me that eleven-month period, which T think will 
probably be shown as 11,988. 

The Court: And now does the contract speci- 
fically [20] cover this provision that vou 

Mr. Boyle: Yes, I think it does, I think counsel 
would probably admit that. 

Mr. Metzger: J’H admit there is a rachet clause 
in the contract, yes, vour Honor, that’s there. I do 
not admit and | want an opportunity to present to 
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the Court an objection to certain statements counsel 
has made as being not properly before—that posi- 
tion or assertion that he is now making is not within 
the issues of the pleadings as made. In other words, 
if vour Honor please, counsel has stated here now 
for the first time that Ohio waived its notice of 1n- 
tended suspension of given or dated Angust 21, 
1945. There is no plea to that effect, and the waiver, 
I think, bas to be set forth and specifically pleaded. 

The Court: The Court is not going to try this 
case on grounds that are technical at all, particu- 
larly when an interpretation of the contract is 
sought, and declaratory judgment is sought. If 
there’s surprise, I would rather continue the case, 
and give you an opportunity to meet it 

Mr. Metzger: Well, we have all our witnesses 
here. 


The Court: But the purpose of a pretrial con- 
ference and the pretrial order, is to eliminate those 
[21] very things and the pretrial order can fre- 
quently be more comprehensive than the pleadings 
are, 

Mr. Metzger: That is true, but it is not em- 
bodied—and this is the first time I have heard any- 
thine about any waiver. 

The Court: Except, Mr. Metzger, the amount of 
power consumed during November, October, No- 
vember and December, and that’s what led the Court 
to make the inquiry it did. 

Mi. Metzger: If the pretrial order does state 
then we have no—if that is the fact, that the de- 
mands registered, the maximum thirty-minute de- 
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mands registered im those months, according to 
the City’s contention, were so and so, we admit that 
the demands were in October as stated. We don’t 
admit any demands—maximum demands, in excess 
of 6,500 after November. 

The Court: Well, apparently from this pretrial 
order, it is admitted there is no contention that there 
was—that there was a consumption, I mean, rather 
than a demand—after November or December. 

Mr. Metzger: Well, none of us are talking about 
consumption. We’re all talking about demand. The 
whole contract deals with demand. 

Mr. Boyle: Yes, I think that’s true. 

The Court: Well, it involves the other [22] ele- 
ment though, of what your maximum load was at 
some one time, and thus the demand grows out of 
the maximum load. 

Mr. Metzger: Well, that’s demand, your Honor. 
It’s demand, that doesn’t—I mean, for example, 
vour Honor, please, to make it very simple, in vour 
home, if yon had a demand meter which no citizen 
—no residence does, but if vou had your electric 
stove, and you had all your lights on, and you had 
the vacuum cleaner going, and every electrical ap- 
pliance in the house all going at one time, that 
would draw so many kilowatts of power, and that 
would be the maximum demand, but you might only 
have those on, all simultaneously, for one minute 
only. Now, vou wouldn’t take kilowatt hours, be- 
cause at that time you only had all these things on 
for a very few minutes, or seconds, even, altogether, 
but that would register a maximum demand. 


———— 
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fire Court: 1 understand that, [ think, Mr. 
Metzger. 

Mr. Bovle: The Court asked for a_ reference 
to the—any place in the contract which supported 
the billing upon the highest actual demand during 
the period. The Article VII of the contract reads 
as follows: ‘‘The Billing Demand,’’ that’s the de- 
mand which we bill, ‘‘shall be the contract demand, 
or the actual thirty-minute [23] integrated demand, 
as determined in the following paragraph, which- 
ever is higher, provided, however, that the billing 
demand for any month shall not be less than the 
highest actual demand, which occurred during the 
immediately preceding eleven months, except if 
specified to the contrary under Alteration or Can- 
cellation of contract demand, and that is the feature 
that governs. Just one more matter with reference 
to the shut-down which occurred in, I believe it 
was April of 1944. Is that correct, Mr. Metzger? 

The Reporter: That’s correct. 

Mr. Boyle: That is the shut-down, which the 
City contends was agreed to by both parties, and 
a special arrangement made only to the extent that 
the plaintiff in this case would have the right to 
come back and resume its load upon the giving of 
15 or 30 days’ notice. It is our contention that that 
arrangement in no way affected any other provision 
of the contract, but simply gave to the plaintiff as- 
surance that the plaintiff would be able to pick up 
this load, at a time that either the City, or the plain- 
tiq, desired. 
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The Court: Well, I am still a little confused 
as to how this shut-down by reason of War Pro- 
duction Board orders, becomes material here. 

Myr. Metzger: Your Honor, please [24] 

The Court: particularly in reference to 
whether—there is no refund sought for that period. 

Mr. Metzger: No, vour Honor, no. The Ohio— 


it has been said sort of in the vernacular—has three 
strings to its bow. If vour Honor holds with us, 
that the proper interpretation of this contract is 
that on resumption of taking of the second load,— 
second block of power, which as I have said is solely 
in the City’s discretion whether do it or not, if they 
have—if it deems it has surplus power, that then 
we only pay the demand charge for the number of 
months that we continue to use it. If vour Honor 
eventually so holds, then frankly, the question of 
the previous suspension, whether it was for a cause 
beyond control, er whether it was under a special 
arrangement with the City, becomes wholly inma- 
terial, because that ruling interpretation of the con- 
tract will cover the point. 

Now, on the other hand, if by chance, or in your 
Honor’s judgment, our interpretation should be in- 
correct, then the matter of either the suspension 
for a cause beyond control, or a suspension out- 
side of the contract, by a special arrangement with 
the City, becomes—one or the other of them be- 
comes material, for in either of those events, for 
the purposes of the contract, that period of suspen- 
sion is excluded from consideration, [25] and the 
taking of the second block has been, for the pur- 


us. City of Tacoma 93 


poses of the contract, continuous from November, 
1941, until whatever date the suspension occurred. 
And in that event, the clause of the contract is 
specific, that if we once start up the second fur- 
nace and we take it contmuously for more than a 
year, the excess fractional part of a vear over one 
year is to be paid for prorated, that is, to be paid 
for on a monthly basis; and that contention—that 
construction, will again sustain Ohio’s claim for 
refund. 

The Court: It’s time now—do you have anything 
further that you want to say, Mr. Boyle? 

Mr. Bovle: Unless I clear up further the matter 
that the Court asked about. I don’t know whether 
I could be of assistance to the Court on that. 

The Court: Is the Citv making a contention 
that the War Production Board orders were not ef- 
fective insofar as this contract is involved? 

Mr. Boyle: Yes, your Honor, we contend they 
did not affect the contract and they did not give 
cause to the right of the company to suspend under 
Articdle XTX. Under Article XIX there is no ques- 
tion but that the—if the cause was applicable that 
they could suspend, and the bills then would be pro- 
rated during the time of suspension, so that it does 
become important [26] to determine whether or not 
this was a cause mentioned in XIX. 

The Court: Well, of course, I would have to be 
advised more fully as to what those orders were; 
generally speaking, I would be inclined to hold that 
the orders would be effective orders, they were 
emergency measures and war orders, and 
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Mr. Boyle: I might clear up our position on 
Miata little 
The Comt: 
trol of anyone—any private corporation, or any mu- 
nicipal corporation, if they directly involved this 


and they were beyond the con- 


situation. 

Mt, Boyle: It’s our position, your Honor that 
the first orders of which counsel has spoken, do not 
limit the company in the production of this product; 
perhaps, limit it in the sale of the product; and the 
final order, upon which they ave relying, is an or- 
der which simply provides that manufacturers of 
steel, not manufacturers of ferro chrome, which 
this company was manufacturing, should use a cer- 
tain amount of scrap content in that manufacture. 
Now, it is our position that that did not interfere 
with their production, their produet at all, it meht 
have lessened their market for their product. but 
it interfered not at all with the production. [27] 

The Court: I think we will suspend this ease 
for the time being—I’m going to take the morning 
intermission shortly, but T have some ex parte mat- 
ters involving the Lands Provision that I shall take 
up now, and then will call a recess. 

Mr. Metzger: Well, we ave exeused now until 
Comrt reconvenes after recess ? 

The Court: Yes, at least twenty minutes. 

(Recess. ) 


The Court: Now you may proceed, Mr. Metzger. 
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R. L. CUNNINGHAM 
produced as a witness on behalf of the Plaintiff, 
after being first duly sworn, was examined and tes- 
tified as follows: 


Direct Examination 
By Mr. Metzger: 


What is your name? 
R. L. Cunningham. 
And where do you live, Mr. Cunningham ? 
Hartville, Ohio. 
Are you employed by—do you have a posi- 
‘in with the Ohio Ferro-Allovs Company? [28] 

A. Vice-president of the Ohio Ferro-Alloys Cor- 
poration. 


EOP OPO 


Q. How long have you been with that company ? 

A. Since 1939. 

Q. Since 1939. And how long have you been 
Vice-president ? A. Since May, 1946. 

Q. Prior to that time? 

A. I was assistant to the vice-president from 
January J, 1944, to the time of May, 1946. 

Q. What’s the nature of vour duties during the 
period from *41 on, in a genera] way? 

A. An executive, an official of the corporation. 

Q. Do you have anything to do with the plant, 
or Tacoma operations ? 

A. I have been in charge of production since 
January, 1944, in complete charge of production. 

Q. In complete charge of production? 

A. And sales. 
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Q. And that includes the Tacoma plant? 

A. It ineludes all points. 

Q. All points. I take it then that you are fa- 
miliar with the contract with the City of Tacoma, 
and the Ohio Ferro-Alloys Corporation, dated 
March 21, 1941? a Yes, Team. 

Q. Did you have anything to do with giving the 
notice to the City, of suspension, or intended sus- 
pension of [29] operation with the second furnace, 
in 1945? 

A. Yes, on August 21, 1945, I wrote a letter to 
the City advising them that we wished to suspend 
the taking of the second block of power, 6,000 kws. 
and 


@. I am handing you a photostatie copy of a 
letter marked for identification, Plaintiff's Exhibit 
1, and ask you if that is a copy of the letter that 
you referred to. 

A. ‘hat is a copy of the letter referred to. 

Mr. Metzger: We offer the same in evidence, if 
your Honor please, and counsel—we have an agree- 
ment between counsel that copies may be used in 
heu of originals. 

The Court: Very well, it will be admitted in 
evidence. 


(Whereupon photostatic copy of letter re- 
ferred to was received in evidence and marked 
Plant's Exhibit 41.) 
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(Testimony of R. L. Cunningham. ) 
PLAMIEFE SS EX ALBIT No, 1 
Copy 
August 21, 1945. 
Air Mail 


City of Tacoma, 

Department of Public Utilities, 
Light Division 

Tacoma, Washington. 


Attention: Mr. Verne Kent, 
Superintendent of Light Division 


Gentlemen: 


We wish to give the required 30 day notice that 
we wish to discontinue the use of the 6,000 kw. block 
of power for our #2 Furnace and that billing for 
power be reduced to cover the initial block of 6,500 
Kilowatts. 

We have some extensive repair work to be done 
on these furnaces and wish to take advantage of 
the present lull in business to accomplish that end. 
We still hope to operate two furnaces at Tacoma 
and will endeavor to give early notice for return 
of this second furnace power. 


Yours very truly, 


OHIO FERRO-ALLOYS 
GORPORATION. 


R. L. CUNNINGHAM, 
Asst. to the President. 
RLC:cm 
jlm 12/4/45 3 copies 
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(Testimony of R. L. Cunningham.) 

Q. May. Cunningham, this letter says, *‘we wish 
to give the required thirty-day notice that we wish 
to discontinue the use of the 6,000 kw. block of 
power for our second furnace.’’ Had you at that 
time determined on any specific date for the shut- 
down? A. “No, we had not. 

Q. Of that second furnace? And the letter did 
not specify? [30] 

A. The letter did not specify the suspension 
Cae: 

Q. The suspension date. Now following that 
letter, did vou have anv oval communieation with 
any City official? 

A. Yes, on August 24, 1945, I called Mr. Dar- 
land, who was then City Light Superintendent by 
long-distance telephone, from Canton, to his office 
here in Tacoma, in reference to the arrangements 
of the suspension; and while talking to him, he 
made the statement that the City was not clear as 
to whether the twelve consecutive months mentioned 
in the contract, referred to the original or initial 
twelve consecutive months, or whether thev were 
to be applied against this second taking of power 
starting February 26, 1945. 

Q. Well, now, just a minute right there, Mr. 
Cunningham. Do vou bave a copy of the contraet 
of Mareh 21, 1941, with vou? 

A. | don’t have it in my pocket. 

Q. Just for the convenience or enlightenment of 
the Court, you say that Mr. Darland told vou that 
the City wasn’t sure whether the 12-months’ period 
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applied only to the initial taking. or to a second 
taking of the second block of power, is that right? 

SY Wags *fieht. 

®. Will vou just pomt out to the Court what 
paragraphs of the contract refer to this 12-months’ 
taking? [31] 

A. Section 10-A, Paragraph starting—the last 
paragraph in 10-A: ‘‘If and when the Corporation 
should drop its additional 6.000 kilowatt require- 
ments. either temporarily or permanently, and shall 
have made at least twelve (12) consecutive monthly 
payments at the specified rate for this load, the 
‘rachet’ clause specified under ‘Buling Demand’ 
will be dropped proportionately.”’ 

Q. <All right. Well, now, Mr. Cunningham, at 
that time had the Ohio Ferro-Allovs made at least 
twelve consecutive monthly payments for the 6.000 
kw. load? 

A. Yes. they had made approximately 27 
months’ payments. Continuous 

Q. For the period from what? 

A. From November “41 until April “44. 

Q. April “44. And you sav Mr. Darland told 
vou the City was uncertain whether that twelve- 
months’ clause applied to—had been satisfied, in 
ether words, or whether it had not, is that right? 

A. ‘That’s true. He could not make any decision 
over the telephone. He said he would have to check 
with the City attorney to determine what their 
stand would be. 
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Q. <All right. Following that, what happened 
with respect both to any further correspondence 
with the City, of communications from the City, in 
respect to the actual use or operation of the second 
furnace? [32] 

A. Well, August 27th, I received a wire from 
My. Darland, stating that it was their contention 
that these twelve consecutive months mentioned in 
the contract would be applicable to the second 
taking, or to the effect that we would have to pay 
from February 1945, for twelve months, or ending 
February 1946; and that the billing 

Q. Without going too much into detail, into the 
eontents of that letter, he and the City announced 
the position. Did you acqmesce in that position? 

A. We did not. We countered that with a wire 
immediately stating that we did not concede to that 
interpretation, and we then, during the month of 
September and October, there was an exchange of 
correspondence between the City and ourselves, re- 
lating to each other, or we related to them our 
position, and they in turn theirs. 

Q. All might. Well, what was the situation at 
that time with respect—this is now all following 
your letter, Plamtiff’s Exhibit I, what was the 
situation with respeet to the use or operation of 
the second furnace? 


‘A. Well, we suspended the operation of the 
second furnace on September, the 4th, and 


Q. That was prior to vour—that was within less 
than thirty days from the date of your letter? 
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A. TThat’s right. And the furnace was still under 
suspension on September 21st. It was our thought 
that if the City [83] was to follow our interpreta- 
tion of the contract, that their meter men would be 
at the plant on September 21; and we set the de- 
mand here back to one-furnace operation, which 
they had previously done on the first suspension— 
or the first drop in the power on April 26, 744. No 
meter man appeared, and nobody appeared the next 
day, so we used the second furnace for a period of 
two weeks, and on—I think that was October the 
Sth, it was then taken out of production, and that 
block was never used for production purposes since. 

Q. At the time then that you took it out of pro- 
duction, this correspondence by letter and telegram 
to the City regarding the construction of the con- 
tract was still going on. 

A. Was still going on. On October 15th, we 
finally received a letter stating—from Mr. Darland, 
to the effect that we need not write any further, 
that there was 

Q. Do you have that letter with you? 

AS Ido: 

Q. Will vou produce it, please? 

Mr. Metzger: We offer that letter in evidence, 
as Plaintiff’s Exhibit 2. 

The Court: It will be admitted in evidence. 


(Whereupon letter referred to was received 
in evidence and marked Plaintiff’s Exhibit 
No. 2.) [34] 
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PLAINTIFF’S EXHIBIT No. 2 


[ Letterhead City of Tacoma] 


October 13, 1945 
Air Mail 
Registered Return 
Receipt Requested 


My. R. L. Cunningham, Asst. to the President 
Ohio Ferro-Alloys Corporation 
Canton, Ohio 


Dear Mr. Cunningham: 


We acknowledge the receipt of your letter of 
September 25, 1945, regarding the interpretation 
of various sections of our power contract as affect- 
ing the requested reduction in load at your Tacoma 
plant. 

In reply thereto, we reaffirm our previous posi- 
tion that the annual kilowatt vear rate apples, un- 
prorated, in this case, until the Corporation shall 
have paid at least twelve consecutive monthly pay- 
ments based on a contract demand of 12,500 talo- 
watts effective February 26, 1945; this position 
being based upon the fact that Article 19 of the 
Contract was not applicable to the April 26, 1944 
to February 26, 1945 shut-down of the second fur- 
nace. As stated in our former letter the position 
of each of the parties with respeet to the applic- 
ability of Article 19 was expressly reserved. This 
understanding 1s supported by the correspondence, 
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and I have been informed, was agreed to by your 
Mr. R. C. Cole of the Tacoma plant who represented 
the Company in the negotiations at the time. 


We feel that little more can be accomplished by 
a further exchange of correspondence other than to 
reiterate our previous position. However, if you 
desire to have vour representatives confer with us, 
we will be glad to meet with them. 


Vere Wile yours, 


/s/ A. F. DARLAND, 
Superintendent of 
Light Division. 


AFD :jw 
[Endorsed]: Filed Sept. 5, 1947. 


Q. Mr. Cunningham, you sav that following 
October 8th, the operation of the second furnace has 
been wholly suspended ? ee Phas ura: 

Q. And continuously since that time? 

fee lat is true. 

Q. Now, at anv time after that date, was there 
current emploved—electric current used simultane- 
ously in both of your furnaces? 

A. Yes. In November there was power used to 
warm up the one furnace and interchanging from 
one product to the other. and this power was not 
used for production purposes; it was used to warm 
up the furnace; and on November 24th, from that 
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date on, no energy has been used, based on our re- 
cording demand meters, and limiters, and other ap- 
paratus, in excess of the 6,500 kw's specified within 
the first block of power. 

Q. Well, Mr. Cunningham, vou just now men- 
tioned something about your demand meters and 
demand liniters. What devices does the company 
have to show the quantity of power that is being 
taken? In other words, to regulate or indicate the 
demand imposed upon the City’s facilities? 

A. Well, we first have a Westinghouse recording 
demand meter, which has an ink hand that records 
the energy as used in a cvcle each half hour. This 
meter then [85] records the high demand reached 
in each half hour, continnously, from the time it is 
put into operation. There was no such demand 
shown on our chart, in excess of the 6,500 kw’s since 
November; besides that 

Q. Does that chart—does that chart run every 
dav? 


A. It runs continuously from the time it’s im- 
stalled until the plant shuts down. 

Q. That meter was installed and in opera- 
tion A. It was installed in 

Q. in September of 19452 

A. That is true. 

Q. And prior thereto, I take it. 

A. "That's fue. 


Q. And it has been continnously in good operat- 


Ing condiNon, and in operation since that time? 
A. ‘That is true. 


us. City of Tacoma 105 


(Testimony of R. L. Cunningham.) 

Q. Do you have, in the line of vour duty, have 
you examined the charts made by that meter? 

ms | have. 

Q. <And there has been no recorded demand in 
excess of 6,500 kw’s since November 24th, 1945? Is 
that correct? A. Absolutely. 

Q. Now what other devices does vour corpora- 
tion have? 

“A. We have a demand limiter, a General Elec- 
tric demand limiter, which is set to kick off the 
plant load, or the [86] furnace, when it reaches a 
setting wnich we have set for 6.384 kw’s: in other 
words, when our peak load gets up to 6.384, or in 
excess of that, it kicks the furnace off and the power 
is dropped and remains off until the half hour in 
question is reached; and it resets and the furnace 
then can be put back on the line. That also has 
been in operation since the plant was built, and 
was in good working order during this disputed 
time, 

Q. Now, with that demand limiter in operation 
and in good working order, and set at 6,384, would 
it be possible for Ohio Ferro-Allovs Corporation to 
impose a demand upon the City’s electric facilities 
in excess of 6,500 kw’s? 

A. No, it would not. It would kick the power 
off before it reaches 6,500. 

Q. Was that limiter in good working order dur- 
ing all of that period? 

A. Yes. it was. I think it was inspected by the 
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General Electric Company just a few days prior 
to the end of the vear, the end of 1945, and it was 
regularly inspected. 

Q. I hand you what has been marked for identi- 
fication Plaintiff’s Exhibit 3, and ask you what 
thats? 

A. Well, its a chart that has been used on our 
Westinghouse demand meter. 

Q. That’s a section of a 

A. Section of a tape 

Q. —of a tape, on which that demand meter 
records the 30-minute demands imposed by your 
taking, is that correct ? An Thats: tire. 

Q. And, as you have said, that meter has made 
a chart like that, a permanent record, continuously 
since—pnior to September 21, 1945? 

A. ‘That is true. 

Q. Now, Mr. Cunningham, following September, 
1945, and up to and including the month of Febru- 
ary, 1946, how did the City bill the Ohio for energy ? 

A. The City billed on the basis of 12,500 kilo- 
watt demand. 

Q. That was—how did they make up that? 

A. Well, it was the initial 6,500 kw. block plus 
the second additional block of 6,000, or a total of 
12,500. 

Q. Did you—what did you do about those bills? 

A. We protested in writing the October bill 
through February 26th; and the reason we did that 
was because of our thought of the City claiming a 


[37] 
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breach of contract that would affect the first block 
of power, and a forfeiting of our $90,000.00 in es- 
crow fund. 

Q. The escrow fund was provided for in what 
article of the contract? Do you recall? 

eee Clon Uerecalll: 

Q. It’s in the contract. [88] 

Pee iis in the coniract, 

@. And at that time Ohio had paid into the 
City—did you say $90,000.00 ? 

A. Ninety some thousand dollars. 

Mr. Metzger: Your Honor please, it is admitted 
and set forth as such in the pretrial order, and by 
the pleadings that these payments were made under 
protest. 

Q. Now, Mo. Cunningham, if it hadn't been for 
this escrow fund and the danger of a possible at- 
tempt to forfeit that, would you or would vou not 
have withheld payment of these bills? 

A. Well, we would have withheld payment, be- 
cause we were not using the power. 

Q. I think, Mi. Cunningham, in connection with 
the bill of February—February 1945, in addition to 
your protest of the payment generally that the same 
as you had been protesting it before, vou specifically 
protested, and in any event, that even under the 
City’s construction of the demand, it should be re- 
duced as of February 26th, did vou not? 

A. That was 1946. 

Q. 1946. 
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A. Yes, we received a bill for the 12,500 kilo- 
watt charge, for the month of February, 1946, in its 
entirety. I [39] wrete the City with reference to 
this, stating that under their contention, they should 
have only billed us until February 26th. They con- 
ceded in that, and gave us credit on the following 
bill, for the two days’ overcharge. 

Q. In other words, the City at that time, by its 
action, admitted that 

Mr. Boyle: Just a moment there—I object, as 
calling for a conclusion. 

Mr. Metzger: All right. J withdraw that ques- 
tion. 


Q. The City on your contention, dropped its 
billing to a contract demand of 6,500 kw. on and as 
of February 26th, 1946? 

A. They conceded and dropped the billing to 
6,500 on February 26th. 

Mr. Metzger: Your Honor please, the City’s de- 
mand for production or for admission of the genu- 
ineness of certain documents, contains this protest 
the witness has been testifving to. I do not have 
any copy of it. I would like to—except as it was 
furnished with their demand. 

Q. Handing vou now paper marked for identiti- 
eation Plaintiff’s Exhibit 4, ask vou if those two 
letters, one dated March 7th, from vou to the City 
and one dated March 13th, I think, from the City 
to Ohio, are the letters vou [40] referred to regard- 
ing this protest of the February bill and the City’s 
reaction thereto. A. They are. 
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Mr. Metzger: We offer the same in evidence. 
Mr. Boyle: No objection. 
The Court: It will be admitted. 


(Whereupon document referred to was re- 
ceived in evidence and marked Plaintiff’s Ex- 
hibit No. 4.) 


Q. Mr. Cunningham, what is the amount that 
Ohio has overpaid for the period subsequent to your 
notice of intended suspension to and including the 
bill rendered for February, 1946? 

A. You mean what date? Starting what date? 

@. Well, what is the amount for which the City 
—the Plaintiff, the Ohio Ferro-Alloys Corporation 
is claiming a refund? 

A. We elaimed a refund of $44,000.00. 

Q. Originally ? A. Originally. 

Q. Now what are vou claiming? 

A. We are claiming $27,000.00, coneeding the 
demands set in October and November were a very 
small part of the demand that we could have used— 
or the energy we could have used. We are assuming 
and paying for that, or [41] deducting from our 
original claim, some $18,000.00. 

Q. Mai. Cunningham, as a matter of fact, in 
November how long a period was there any energy 
being used for two furnaces simultaneously? 

A. I think it was three days. 

Q. In November? 

A. November. Three davs. 

Q. Three days. A. Parts of three days. 
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Q. Parts of three days. 

A. Parts of three days. 

@. And in October? A. Seven days. 

Q. Seven days? A. Seven. 

Q. And you were paying a bill under which you 
could have used both furnaces simultaneously for 
thirty-one—thirty or thirty-one days? 

A. On the basis of energy used, we could have 
used better than four million kilowatts per month 
on a furnace; in this case, we used a couple of 
hundred thousand kilowatts, a very small portion. 


@. And you say you are claiming—vour claim 
for refund was $27,000.00. Actually it was set forth 
in the pretrial order as $27,041.00 and a few cents? 

A. That is true. [42] 

Q. And ten cents, is that right? 

i=) UWat is trie. 

Mr. Metzger: ‘That is all, cross examine. 


Cross Examination 
By Myr. Carothers: 


Q. You have never been in charge of the Tacoma 


Plant at any time, have vou? A. Yes, I have. 
Q. When—what period were you in charge? 


A. In what way do vou mean? 


Q. Well, I mean here on the ground? Have 
you 


A. At various intervals, I have been in charge 
on the side. 

Q. But vou at all times had a local manager, is 
that true? De eat tS 0 ee 
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@. And on frequent occasions you visited the 
Tacoma plant, is that right? A. That is true. 

Q. So that when you stated a few minutes ago 
that these devices nuit and measure the energy 
used were in good shape, you were just taking some- 
body else’s word for it, is that it? 

A. Well, I have observed them when I was here; 
IT have observed the charts which they have re- 
corded, and which [48] came into the Canton office 
monthly. 

Q. But you have no knowledge vourself as to the 
condition of those devices? 

A. I don’t think anvone would, except an ex- 
pert. 

Q. You gave the City no notice—the fact that 
you closed down vour furnace on the 4th of Sep- 
tember, 1945 

A. If gave them no notice. I asked—I talked to 
Mr. Darland about a 15-day notice, and he immedi- 


ately went into the question of whether the 

Q. Well, on August 21, 1945, you transmitted 
your notice that vou were giving the required 30- 
day notice, is that right? ie Mat is correct, 


Q. And twelve days later, you shut down before 
the thirty days could possibly come about, is that 
right? 

A. 'That’s true, we had the privilege. 

Q. And so, you were shut down on the 24th—on 
the 22nd of September, at midnight. 

A Uwe Alii alistey 
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Q. Yes. In your complaint you allege you shut 
down on the—at midmght on the 22nd of Septem- 
ber. 

A. Well, we were shut down prior to that, and 
afterwards. 

Q. Well, now when did you—after the 22nd of 
September did you resume operation of the fur- 
nace ? A. The 24th. [44] 


Q. The 24th of September? 

A. That is right. 

@. And vou ran how many days? 

A. Until the 7th of October. 

@. And you ran including—did you open on 


the 24th? 
A. We started partial production on the 24th. 
Q. So you had seven days in 
A. We did not have production, we warmed the 


furnace up for about five days. 

Q. Seven days in September and seven more 
days in October, you operated. 

A. We warmed the furnace up for the first 
time. 

Q. Wel]l—— 

A. We didn’t have production. 

Q. Then vou shut down on the 7th. 

A unat 1s true. 

Q. Did vou give the City any notice that you 
were shutting down on the 7th of October? 

A. They already had notice that we were going 
to shut down on the 21st. 


Q. Yes. 
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A. We had the furnace off on the—at the end 
of the thirty-day period 

Q. That’s right. 

oe we were still in htigation with the City 
on October, [45] the 7th vet, and as late as Octo- 
ber 15th. 

Q. You just answer my question. After Sep- 
tember 22, 1945. von gave the City no notice what- 
ever of your intention to resume operation of the 
second furnace, did vou? 

A. We gave the required 30-day notice. 

Q. On August 21—— 

Hees What's 1ieht 

Q. Which means that you were shutting down 
on the 21st of September, is that right? 

A. Not necessarily. 

Q. Well vou were down, were you not, on the 
21st of September? 

A. We were down on September, the 4th. 

Q. And you staved down until the 24th of 
September ? HG Wat as. true. 

Q. From that point on, vou did not notify the 
City vou were going to open up and operate, did 
vou? A. They never recognized 


Q. Now, just answer my question. Did you give 
any written notice? 

A. No, we did not give any. 

Q. Now, then in November you opened up and 
operated for three days, did you not? 

A. We didn't operate 


Q. Well, you operated two furnaces at one 
time, you had the [46] power on for both of them, 
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and ran the demand up to some 10,000, did you 
not? 
A. On the basis of warmng up the furnace. 
Q. Just answer my question—did you run the 
demand up to 10,000 or over? 
A. We run 
Q. That means you were operating both fur- 


naces at one time, whether you were producing or 
not, doesn’t it? 

A. The power was on the furnace. 

Q. Okeh. Did you give the City any notice what- 
ever for that? A. No, we did not. 

Q@. Why not? 

A. We are only claiming a refund from No- 
vember 24th. 

Q. Is that so, well, how do you happen to—Who 
is Mr. Pritz, president of your Company ? 

A, Which Mr. Pritz are you talking about? 

Ome G. Fritz? A. Tae Goa: 

@ Yes. 

A. He is president of the company. 

Q. How do vou explain the fact that on Novem- 
ber 6, 1945, Mr. Pritz, as President of vour Com- 
pany, in remitting—in making remittance for the 
energy consumed in October, made the first protest 
that vou were only operating one furnace and that 
you should only pay on the one furnace? [47] In 
other words, when vou remitted the $18,247.26, you 
did so under protest when they were covering the 
October bill. How do vou explain it? 

A. Well, I think it’s self-explanatory. It states 
that we are paying under protest. 
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@. Well, if vou operated vour fuimace—those 
furnaces in October—what is the basis for making 
that claim, m this November 7th letter? 

A. I think I recited that before; it was based 
on the fact that we did not wish to have a chance 
of the contract being breached, and the forfeiting 
of the $90,000.00 covering—called for in the con- 
tract. 

Q. Handing you Defendant’s Exhibit A-1, pur- 
porting to be a copy of the November 6, 1945, letter, 
that I have just referred to in my last question, 
do you recognize that? 5: Wa ars Ce 

@. That is a copy of—— 

A. It appears to be. 

The Court: You had better have it marked, or 
pass it to the Bailiff. 

Q. Handing vou Defendant's identification A-2, 
which purports to be a copy of a letter that Mr. 
Pritz, vour president transmitted to the Citv of 
Tacoma, on December 7th, wherein remittances for 
November—the November bill was made and con- 
taining the same protest of pavment as the [48] 
November letter did. Do vou recognize that as a 
copy of the letter? A. It appears to be. 

Mr. Carothers: We offer it. 

The Court: Any objection? 

Mr. Metzger: No objection. 

The Court: It may be admitted in evidence. 

(Whereupon letter referred to was received 
in evdence and marked Defendant's Exhibit 
Wo, A-2.) 
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DEFENDANT’S EXHIBIT A-2 
December 7, 1945 
Airmail 


City of Tacoma, 

Department of Public Utilities, 
Light Division, 

Tacoma, Washington. 


Gentlemen: 

You will please take notice that in payment to 
you this date of the sum of $18,247.26, being the 
amount charged for electric current furnished dur- 
ing the mouth of November, 1945, against the 
undersigned The Ohio Ferro-Alloys Corporation, 
under a certain power contract between said Com- 
pany and the City of Tacoma is not paid 
voluntarily. 

From the information which we have it appears 
to us that the charge made against our Company 
is not in accordance with the terms of the contract, 
but inasmuch as the City declines to proceed with 
the furnishing of power under the contract unless 
our Company accepts the City’s interpretation of 
the contract, we have no option but to make pay- 
ment under protest and with the distinct avow that 
the whole amount is not due to the City. 

Very truly yours, 
THE OHIO-FERRO ALLOYS 
CORPORATION, 
Voie Pi, 
LGP President. 
J LM 
[Endorsed]: Filed Sept. 5, 1947. 
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The Court: It is now time for the noon inter- 
mission. I think we will suspend until 1:45 this 
afternoon. 

(Recess.) [49] 


The Court: You may proceed. 


R. L. CUNNINGHAM 


restuned the stand for further examination, and 
testified as follows: 


Cross Examination 
By Mr. Carothers: 

Q. Mr. Cunningham, on the 27th of August, 
1945, which was six days after you had notified the 
City by letter of your intended shut-down, the City 
advised you by wire that—of our interpretation of 
the contract, which would be required to operate 
for a twelve months’ period, that is as to second 
furnace, or you would pay for it whether you oper- 
ated or not. Is that true, on the 27th? 

A. Something to that effect. 

@. And on the 13th of—on September 14th, 
1945, you were advised by letter to that same effect, 
were you? 

A. Prior to that there were other wires in- 
volved. 

Q. Yes. On September 14th, you were advised 
that the City adhered to its position taken in its 
August 27th letter. 
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Mi. Metzger: If vour Honor please, if an issue 
is to be made of this, I’ll object to it because the 
letter is the best evdence and should be offered. 

Q. Did vou receive a letter dated the 14th of 
September, 1945, from Mr. Darland? [50] 

A. I can’t enumerate the many letters. There 
were many letters and there were various state- 
ments we had in our file. 

Q. Well, I believe vou testified on direct exami- 
nation that such a letter was received by vou—did 
vou not? 

A. October 15th was the letter T mentioned. We 
received it October 15th. I think it was written on 
the 13th. 

Q. And that October 15th letter was to the 
same effect, was it not? 

Mr. Metzger: The letter speaks for itself. 

A. The letter says, at the bottom of the letter 
“No further correspondence need be handled with 
the city, because they would not go along. 

Q. Now, you say that the City—that vou only 
paid the City $27,000.00, is that correct ? 

A. We are claiming that refund. 

Q. Yes, and for what period is that claim made? 

A. November 24th to February 26th, 746. 

@. Well, did you notify the city on November 
24th, 1945, that you were shutting down the second 
furnace? 

A. We notified the City on August 21st. 

Q). So on the 24th, without any notice, other 
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than the August 21 letter, you shut down? The 24th 
of November you shut down the second furnace. 

A. It had already been shut down before that. 

Q. Well but vou operated three days. You had 
the furnace on for three days. 

A. 36 hours, to be exact. 

Q. Well didn’t you testify 

A. Parts of three days I said. 

@. Well how did you expect the City to know 
that you should only pay from the 24th of Novem- 
ber, in the absence of any notice from you, as to 
the date when you shut down? 

A. The City had a notice on August 21st. 

Q@. That vou were going to shut down when? 

A. It was assumed that it would be shut down 
in 30 days, or on September 21st, but at that time 
we had the furnace down and the City did not 
appear to change the meter, or did they on the 
22nd or on the 23rd of September. 

Q. Well you had been notified we would not 
change it, had you not? 

A. Not until October the 13th, where we was 
sure there would not be a meeting of the minds. 

Q. Mr. Cunningham do vou have in your file 
the original letter of—written by Mr. A. F. Dar- 
land, Superintendent of the Light Division, City of 
Tacoma, under date of September 14th, 1945, ad- 
dressed to your company ? 

A. I think we have the letter. I wouldn’t state 
as to the date. We have the file. 
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Q. Well are you in a position to produce that 
letter? [52] 

A. I think counsel is. 

Mr. Metzger: September 14th, ’45. That is a 
copy. The original is not in the file. 

The Court: You say the original has been intro- 
duced ? 

Mr. Metzger: No, I say the original is in the 
Company’s file. I am substituting a copy and 
making no objection to the use of a copy in lieu 
of the original. 

Wie “Court: Yes. 

Q. Handing you Defendant's Exhibit—identifi- 
cation A-3, and ask you: do you recognize that 
identification as a copy of the original letter? 

A. It appears 

Q. Of September 14th from Mr. Darland—Sep- 
tember 14th, 1945, from My. Darland, Superintend- 
ent of Light to vour company? 

De Pesappears so. 

Q. And in that letter, the first paragraph, the 
Company was advised that the City adhered to its 
former position, is that 

A. ‘Chat is true. 

Q. So that when you shut down on the 24th 
of November, you didn't consider it necessary to 
notify the City at all that you were shutting 
down ? 


A. Well I said repeatedly that we gave notice 
on August 21st [53] and this—beyond this date of 
September 14th there was still more correspond- 
enee between the parties. You made a statement 
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in this letter that you adhered to your position, as 
well the Company also had later letters in which 
they adhered to their position. 

Q. But you had proceeded to act and shut down, 
had you not? 

A. I think we had the privilege of shutting 
down. Are you talking about September, or when? 

Q. After September 22nd, you proceeded to 
exercise what you thought was your right to shut 
down, did you not? 

Q. Well, it was an interruption. 

Q. Yes. 

A. We have a right to interrupt ou1—the initial 
notice was based—if you read the notice it was 
based on a possibility of repair work, and we have 
the right, naturally under any operation, to inter- 
rupt our regular taking of power. 

Q. I don’t quite—will von explain? 

A. You say shut down. I say it was an inter- 
ruption in the taking of power up to—— 

The Court: Oh, I think the Court understands 
pretty fully that the plaintiff here was relying 
upon complhance with the 30-day notice by reason 
of his letter in August. 

Q. You are aware of the fact that the City bases 
its billings [54] on a calendar month basis, that the 
meter—it is customary to read your meter on the 
last day of each month. Are you aware of that 
fact? A. Lam aware of that fact, yes, sir. 

Q@. Well, then, being aware of that fact, why 
did you not notify the City on the 24th of November 
to come and read the meter? 
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A. Well, I contend that the City 
Q. Now just A. Well, all right. 

Q. Why didn’t you—why didn’t you consider it 
necessary to notify 

A. September 2ist was the day that the City 
should have reset the meter. 

Q. Well they advised you that the would not 
reset it, isn’t that true? 

A. Well they did not reset it. 

Q. Well then did vou expect from that time on 
for the city to send a meter man over every day 
to find out whether or not vou would shut down, 
or not? A. It wouldn't be necessary. 

@. Well how would they know? 

A. They knew on September 21st. 

Q. They expeeted you to be shut down then, 
didn’t they ? A. We were shut down. [55] 

Q. Now this morning 

The Court: Did you offer in evidence the copy ? 

Mr. Carothers: Oh, yes, I wanted to offer in 
evidence the Plaintiff’s—or Defeudant’s identifiea- 
tion. 

The Court: Any objection 2? 

Mr. Metzger: No, your Honor, 


The Court: It will be admitted in evidence. 


(Whereupon a copy of letter referred to was 
then received in evidence and marked Defend- 
ant’s Exhibit A-3.) 
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DEFENDANT’S EXHIBIT A-3 


September 14, 1945 


Ohio Ferro-Alloys Corporation 
Canton, Ohio 


Attention: Mr. R. L. Cunningham, 
Assistant to the President 


Gentlemen: 


Reeeipt is acknowledged of your letter of August 
30, 1945, in regard to the interpretation of contract 
for power for your Tacoma plant. After careful 
consideration of the same we have concluded that 
we must adhere to our position as set forth in our 
wire of August 27. 

We believe that vou have based your interpreta- 
tion of the contract upon incorrect assumptions. 
The first assumption you discuss is not applicable 
for the reason that vou did not in fact relieve the 
City of its firm power obligation when you shut 
down on April 26, 1944, since it was agreed in the 
correspondence with your Company and negotia- 
tions with your local representative that your rights 
for firm power would be preserved and that you 
might resume upon the giving of fifteen days notice. 
You were then contending, as you now are, under 
your second assumption, that Section 19 of the con- 
tract was applicable. This was not agreed to by 
the City. It is our understanding that your pri- 
mary object in the negotiations was to preserve the 
firm contract for the additional] load. In the final 
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adjustment each party reserved its position upon 
the applicability of Section 19. 

The second assumption upon which your inter- 
pretation is founded is in our opinion also incorrect, 
in that you proceed upon the theory that Section 
19 of the contract is applicable to the shutdown in 
question. To this we have never agreed. We think 
it plainly appears that vour desire to be tempo- 
varily relieved of the additional load was due to 
the depressed market conditions for ferro chromium 
brought about by increased competition from high 
chrome content scrap. 

Briefly, our position is as follows: Section 19 of 
the contract was not appheable. The shutdown 
oceurred under the provisions of Section 10 of the 
contract, modified bv the agreement to preserve 
your right to pick up the additional load. 

The arrangement entered into amounted to no 
more than a committment in advance on the part 
of the City that it would agree that the City would 
again deliver power for the second furnace on a 
firm) power basis as provided in Section 10, and 
furnish the same upon 15 davs notice. The con- 
tract and rate incorporated therein is fundamentally 
on a kilowatt-vear basis with provision, however, 
for prorating for the second furnace load only **im- 
mediately following a full years billing at the speei- 
fied mate: (Se@coniiact Section 4-b-3). Also see 
Section 10, where provision is made for dropping 
this additional load and where it is stated “‘if and 
when the corporation should drop its additional 
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6000 kilowatt requirements, either tenporanly or 
permanently, and shall have made at. least 12 con- 
secutive monthly payments at the specified rate for 
this load the rachet clause specified under ‘billing 
demand’ will be dropped proportionately.’? Mani- 
festly the words ‘‘this load’”’ refer to the additional 
6000 kilowatts and the words ‘‘specified rate”’ refer 
to the rate for ‘‘this load,’’ which is set up in Sec- 
tion 4 (b-3) where the $17.50 rate is provided as 
absolute ‘“‘except that the continuous and uninter- 
rupted part year operations immediately following 
a full years billing at the specified rate shall be 
prorated.’”’ 

There has not been a full years billing for this 
load sinee resumption of the same on February 26, 
1945. | 

As heretofore stated, the contract rates were 
computed upon a firm kilowatt year basis; it was 
for this reason that the provisions were inserted 
in the contract permitting a prorating of the con- 
tinuous and uninterrupted part year operation of 
the second furnace only when the same followed a 
full years billing at the specified rate. The City 
was purchasing power and selling to you at a loss 
when it agreed to permit. resumption of service to 
your second unit. It anticipated a change in that 
condition upon the completion of its Nisqually proj- 
ect and had a right to and did rely upon a full vears 
billing for this unit from the date of resumption 
of service. For the reasons herein stated, we ean- 
not concede that you now have, either from a legal 
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or equitable standpoint, the right to escape the obli- 
gation of paying for the same as provided in the 
contract. 

Very truly yours, 


A. F. DARLAND 
Superintendent of Light Division 
AFD:jw 
CC Mr. Jones 
Corporation Counsel 


[Endorsed]: Filed Sept. 5, 1947. 


Q. Mr. Cunningham, when you were being ques- 
tioned this morning regarding the Plaintiff’s iden- 
tification—what is that identification 

Mr. Metzger: I think it is A-+— 

The Witness: A-3. 

Mr. Metzger: 3. 

Q. (Continuing): ———Plaintiff’s identifieation 
3, Which is a graph which was taken from a record- 
ing meter, we assumed—Defendant’s counsel as- 
sumed that that was a graph for the entire month 
of December. What period does that graph eover? 

A. 6:00 a.m. on the 31st of December, and Jan- 
uary 2nd, 4:00 a.m., “46. 

Q. iti omieravords, that record you have mm Aout 
hand only [56] covers only covers one day of De- 
cember, is that true? A. That is true. 

Q. And you testified that during the month of 
December, that the demand did not exceed 6500. 

A. That is true. 


= 
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Q. From what record did you 
A. Well this—from what record? I mentioned 

we have three different records. 

Q. Well now, you didn‘t—you weren’t testifying 
from that particular record, because that only cov- 
ered one day, isn’t that true? 

A. his particular chart is a record of the—I 
imagine you are talking about a disputed meter 
reading ? 


Q. We are just talking about what you say your 
record shows. 

A. Well I still say our record shows there was 
no demand charged in excess of 6500 kw’s in De- 
cember. The source of my information 

Q. Well, you weren’t testifving from the record 
that vou produced here, were you ? 

A. I didn’t produce this. 

Q. Well you 

A. This is a record and it covers those days I 
mentioned to you. As to the balance of it, which 
would be at great length—it might be a rod long, 
is not—I don’t have it here, no. [57] 

Q. Did vou examine it? 

A. Yes, I examined it. 

Q. Well, was it separate from that sheet? 

A. Well it is now. 

Q. Well, will you explain why it is separated 
from the rest of the record ? 

A. Because this portion of the chart covers the 
dieputeds time. he Oiim ceimeier ail our err 
differed. 
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Q. Well, Mr. Cunningham, that is a daily record 
is it not? A. It is a continuous record. 

Q. Well, but that—that particular one that vou 
produced covers the last day of December, did it 
not ? 

A. This was merely torn off from the rest of it. 

Q. All right, answer my question. It only covers 
one day in December, does it not ? 

A. It covers 6:00 a.m. December 31st, January 
2nd, 4:00 a.m. 

Q. So it covers one day in December ? 

Be es 

Q. The other 30 days in December are not 
shown on that record, is that true? 

A. That could not be. It couldn't be. It isn’t 
physically possible to get them all on here. 

Q. How long a time have you—has the company 
been keeping in operation such a recording meter? 

A. As I recall, it was put in around June of 
1945, this particular meter that puts out this chart. 

Q. You have kept those records, have vou? 

A. Absolutely. 

Q. There is no reason why you could not pro- 
duce them here if necessary ? 

A. I don’t think—TI don’t think counsel has them 
in his brief case. They woud be voluminous. 

Q. Well, I didn’t mean that, but thev are here in 
the loeal office, and you could make them available ? 

A. They could be produced in a reasonable time, 
eos 
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The Court: Anything further? 

Q. Mr. Cunningham, in computing the $27,000.00 
that you claim as a refund, what demand was that 
computed on? 

A. Oh, you mean on how it was calculated ? 

Q. Yes. 

A. Well, it is based on six days in November, 31 
in December, 31 in January, 26 in February. It be- 
comes 94—94 days. It becomes 94/365ths of a hun- 
dred and five thousand I think is the way it is eal- 
culated. A hundred and five thousand is based on 
6,000 times seventeen fifty, which is the way the 
City have always billed for portions of months, 
which they did for February 26th, 1946. That is the 
way they calculated the refund of the two days that 
they gave us credit for. And it was also practiced 
in the [59] first shutdown, April 26th, 1944. 

Q. From that time 
as to the second furnace the charge was suspended— 


during that entire period, 


as to the second furnace, isn’t that true? 
A. I don’t follow just what 
@. Well there was no charge for the second fur- 


nace for that entire period of suspension in 1944. 

A. There was a special arrangement outside of 
the contract. 

Q. The demand was simply dropped down to 
6500, isn’t that true ? 

A. The City meter man came down on April 
26th, 1944 and reset the meter. | 

@. As J—then if you are figuring part month 
from November 24 on, why didn’t you figure out 
the days in October that you didn’t operate ? 
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A. As I said before, we conceded the City $18,- 
000.00 for something that we didn’t use, already. 

Q. Well then you—vou are conceding that you 
operated until the 24th of November, is that right ? 

A. I don’t concede we operated. I concede there 
was a demand set by an operation of warming up 
period around November 24th which created a de- 
mand. From that date on there was no demand in 
excess of 6500. I still concede or say that on October 
and in November we used a very small portion of 
the power that we could have used under—or [60] 
did use. 

Q. Well then, under the terms of the con- 
[eaer 

A. We operated 

Q. You were obligated—you recognize you were 
obligated to pay for that? 

A. We operated 36 hours in November, and paid 
about $9,200.00 for it. 

Q. Well, under the coutract you recognize that 
that 

A. Well, that—that is assumed and I don’t think 
there is any argument about the fact that we gave 
the City $18,000.00. 

Mr. Carothers: That is all. 


Redirect Examination 
By Mr. Metzger: 

Q. Mr. Cunningham, there are one or two mat- 
ters that seem perhaps to be a little confused. For 
example, when you first started up the second fur- 
nace along in November of 1941, and from that 
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period on until April of 1944, vou say that you con- 
tinuously took that second block of power and you 
paid, as I understand it, each month one twelfth of 
seventeen fifty times six thousand dollars. 

A. Yes. 

Q. Now during that period what was the fact; 
was this second furnace in continuous daily opera- 
tion during all of that [61] time? 

A. No, it had te be down for repairs, change- 
overs—probably down as long as two weeks at a 
time. 

Q. All right. Now during all that time, you were 
taking the power under the second block you were 
paying for it whether vou made any use of it o1 not, 
it was the Company's, the Ohio’s risk, 1s that right? 

A.) That is true. 

Q. And the same situation applies here after 
August 31st, 1945? A, That is true. 

Q. Up to the time vou had finally discontinued 
the taking of that power? 

veel Peties tic, 

Q. Whether you actually used it or not, you are 
now assuming and conceding to the Court, it was 
at the corporation’s risk ? A. That is true. 

Q. Now, Mr. Cunningham, I asked you on your 
direct examination something about this demand 
hmiter. How does that demand limiter operate? 
Does it operate with respect to the demand of one 
furnace alone, or the overall demand of the plant’s 
taking ? 

A. It operates on the total load. 

Q. The total load? A. Total load. 
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Q. So that if that demand meter were set as you 
have testified, at 6384 kilowatts and was in opera- 
tion, the plant could not have taken at any one in- 
stant more than 6300 kilowatts of power without 
shutting off the furnace ? A. Tiiat is trie: 

Mr. Metzger: That’s correct. 

The Witness: That is right. 

Q. I think you testified after November 24th, 
and continuously thereafter, not more than one fur- 
nace has operated. A. That is trne to date. 

Q. And there is no record that this demand lim- 
iter ever operated to curtail the demand or to shut 
off a furnace during that period? 

A. Well, it would shut a furnace off after it got 
up to 6384, 

Q. Have you anv record that the taking did get 
that high? 

A. Well the only record we would have is this 
recording meter—this recording. 

Q) Well xou can't tell from that, or you haven’t 
observed from that whether there was apparently 
any cutoff—automatic cutoff by reason of the action 
of it? 

A. During this disputed time there was no cut- 
off of power. 

Q. Or at any other time, do vou have any record 
or knowledge or indication? [63] 

A. Well we have the records, that is true. We 
have the records and there would not be any—in 
other words, from the demand limiter. when the 
power got up to 6384 the demand registered that. 
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That is what the device was for, and it would im- 
mediately kick the power off and shut all power 
to that furnace off. 

Q. Well I am asking vou if there is anything in 
any record that you have that indicates that after 
November 24th, 1945, this demand lmiter came 
into operation to prevent your taking exceeding 
6384 ? 

A. That is true. There is no record going over 
in excess of 6500. 

Mr. Carothers: We object to—we think the rec- 
ord 

The Court: Oh, he has answered now. If will 
let the auswer stand. 

Mr. Carothers: Go ahead. 

Q. Mr. Cunningham, just briefly, counsel has 
asked you if vou received a letter from the City 
dated in September—I think its Defendant’s Ex- 
hibit A-3. That wasn’t the only letter you received 
during that period while this discussion was going 
on, was it? 

A. No, it was not. 

@. There were other letters before and after that 
date from the City? A. There was. 

Q. And the interchange of correspondence on 
that subject did not terminate until the letter of 
October 13th, I believe, Plaintiff’s Exhibit 2, 
wherein Mr. Darland said ‘‘We feel that little more 
ean be accomplished by a further exchange of cor- 
respondence.”’ A That is coFret. 

Mr. Metzger: That’s all. 


134 The Ohio Ferro-Alloys Corp. 
(Testimony of R. L. Cunningham.) 


Recross-Examination 
By My. Carothers: 

Q. Well now will vou just name any letter writ- 
ten to you by anybody in the employ of the City 
during that period, other than the wire of August 
27th, the letter of September 14th, and the letter of 
October 13th? Just what other letters did vou re- 
ceive? 

A. I can’t quote the dates. You have mentioned 
three of them. 

Q. Will vou examine vour file and determine if 

nv other letter was written to vou hv the City of 
Tacoma ? 

A. Counsel has the file. 

Q. I will hand you a file, examine it and state 
what telegrams or letters that vou find from the 
Citv of Tacoma. 

A. Well, I don’t question—what is the 


[65] 

Q. Well counsel asked—said there was corre- 
spondence going on during this period from August 
31st to October 13th, other than had already been 
mentioned. What was it? 

A. T made no statement to that effect? 

Q. Well—— 

A. That is correspondence. There was wires, 
telephone conversations and two letters that vou 
quoted vourself. 

Q@. Now you admit that there was just those two 
letters, is that right? And the wire. 

A. here was a wire. There was telephone con- 
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versations; two letters that I remember because you 
mentioned them. I can look through the file if vou 
wish. 

Q. Now vou said there was other letters. 

A. I didn’t say there was other letters. 

@. Well you answered My. Metzger’s question 
and said there was other correspondence. 

mu Wow ave becomme too technical, 1 didint 
name the letters. 

Q. We are asking vou to name them now. 

A. Well do vou want me to recite the whole af- 
fair again? I mean, each letter and wire? 

Q. Jf vou find in vour file anv correspondence 
or telegrams from the Citv of Tacoma, between 
August 21, 1945, and October 13, 1945, other than 
the one telegram and the September 14 letter, why, 
that’s what we want. Any other correspondence 
from the City. [66] 

A. First, on the 24th I talked to Mr. Darland 
on the long distance telephone. 

Q. All right, now stop right there. That’s the 
only 

mao Uhats the fish 

Q. Yes. 

A. 21st, 24th, and then there is a wire. 

Q. The 27th. 

A. Wire received from the City on the 27th. A 
wire from mvself to Mr. Darland on the 30th of 
August; a letter on August the 30th; the letter from 
the City of Tacoma on September the 14th: a letter 
to the City of Tacoma on September 25th, and the 
October 13th letter from the City to ourselves. 


after the first notice. 
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Q. Now on this demand hmiter—load limiter 
we will call it, I suppose, that’s a device that was 
entirely under your control over there, was it not? 

A. Well, it was under the operator’s control. 

Q. It was under the Company's control and not 
the City? 

A. It was under the Company's control. 

Q. Yes, and it could be set as vou saw fit, is that 
night ? 

A. It would be set at whatever furnace operation 
we was running on. It was set at 6384 for 6500 
operation, or for twelve five we would probably set 
at for 12,000. 

Q. Or you could set it at 7500 if you saw fit, 
couldn’t vou? 

A. If we wished to breach our contract we might, 
ves. [67] 

Q. You said this morning that these instruments 
were all in good shape, did vou uot ? A. Wedd: 

Q. Don’t you know it to be a fact that on nu- 
merous occasions vour local men over there con- 
tacted City representatives and asked them to check 
your instruments; that vou were having trouble 
with them? Do vou know anything about that ? 

A. The City I think, had the privilege of going 
over our amp meters and volt meters on the furnace 
board at various times. I don’t helieve the City 
ever repaired the GMS 11 demand limiter. 

Q@. Well now vou have not exactly answered the 
question. Do vou know whether or not it is a facet 
that your local men over there, requested the City 


~y 
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to come in and go over these various instruments; 
that they were having trouble with them, they 
couldn’t get them operating correctly? 

A. Well it all depends on what instrument vou 
are talking about. The City repaired some instru- 
ments. They didn’t repair the GMS 11 demand 
limiter. It was taken care of by the manufacturer, 
the General Electric, nor the Westinghouse record- 
ing meter, the Citv never had in their shops. 

Mr. Carothers: That’s all. [68] 

Mr. Metzger: That’s all. 

Mie Court: Just a moment, It is your, conten- 
tion that you were relying upon this letter of Au- 
gust the 21st, I think it was, of 1945, as vour no- 
tice 

The Witness: Yes, Your Honor. 

The Court: Under the terms of the contract, and 
you recognized a Hahilitv to pay for 30 days after 
vou served notice. 

The Witness: Yes, sir. 

he Court: So in that letter vou didn’t fix any 
date. 

The Witness: No, it was up to the City. We in- 
terpreted it to be at least 30-dav notice. Now the 
City would have to agree too, and it was assumed 
that it would have occurred on September 21st, and 
we were ready for that suspension on that day. 

The Court: But actually vou had occasion to 
operate this second unit for some considerable time 
off and on following that, up until November 24th? 

The Witness: Well the log—the operating log 
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which I have here, it was operated—it was operated 
starting on the 24th of September, and it operated 
till a portion of October the 7th, and then we—— 

The Court: Now I think vou have given those 
dates. [69] 

The Witness: Operated 36 days in November— 
or 36 hours. 

The Court: So vou didn’t definitely shut down 
and not operate that unit at all anv more until No- 
vember—sometime in November. 

The Witness: November 24th is the last overlap. 

The Court: And during all of that time there 
was more or less of a dispute between vour concern 
and the City, as to when this matter was going to be 
finally conclided and vou would quit operating and 
be relieved of Hability ? 

The Witness: That is right, Your Honor. 

The Court: Well now, on November 24th, was 
there any representative of the City over there? 

Eig *winess: No there wasn't any. 

The Court: Was there anv word sent to them 
the plant was down then permanently and defi- 
nitely ? 

The Witness: No there was not. Their meter 
mau would arrive on November the 30th to read the 
meter. What is as near as 

The Court: At the end of the month ? 

The Witness: <At the end of the month. 

The Court: And vou didn’t talk to him or don’t 
know what was said to him? 

The Witness: Well, at the end of each month 
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he drops the demand back to zero, and it‘s a fresh 

start, as if we started the plant up that day, in a 

sense. He drops this 
The Court: Well, what I am trying to get at, 

aside from your letter advising the City you were 


going to terminate your Habilitv in accordance with 
the terms of the contract in 30 days, and that didn’t 
occur because of differences and misunderstandings. 
Now then, when vou did terminate the use of elec- 
tricity on November 24th, but the City apparently 
wasn’t even informally advised until] November the 
50th when their representative appeared there to 
read the meter. 

The Witness: Yes, they were not informed on 
September twenty—thev were not informed that the 
suspension took place on the 24th of November, but 
the nearest to that would have been November 30th. 

The Court: And then I assume they came of 
course, and read the meter again? 

The Witness: December 

The Court: December 

The Witness: January, Febrnary and thev came 
again on February 26th. 


The Court: Well was there any reason why they 
weren’t notified cither on the 24th or 30 days pre- 
ceding the 24th of November that this unit was go- 
ing out entirely and that vou were going to stand 
on the contract? 

The Witness: There was no notice 30 davs prior 
to November 24th. 

The Court: But was there anv reason why there 
wasn’t ? 
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The Witness: There was no reason. We still 
were protesting these payments, and probably hop- 
ing that the City would agree to a suspension. 

The Court: But you knew the City was taking 
the position that they were going to hold you for 12 
months from the time vou started up in February, 
"45 to February °46?2 

The Witness: That was in these letters. 

The Court: Well did these letters or these tele- 
grams that are not in evidence here, anywhere indi- 
cate that vou were going to stand on the 12-month 
period of continuous service as being that before 
conditions arose? 

The Witness: That was our contention im all 
these letters, the 12 consecutive months meant the 
initial 12 consecutive months, and that had already 
passed. It was part of the 27 consecutive months 
that we had operated, and the shutting down on Sep- 
tember 21st [72] was a—we had the right to shut 
down on that date. 

The Court: Well of course you notified them 
that you would suspend operations. You didn’t say 
that in 50 days from the date of this Ietter, 

The Witness: No. 

The Court: but you just merely said vou 
were giving them 30 dav notice, but in that letter of 


course, you didn’t say that was going to he a per- 
manent shutdown, You said that was for the pur- 
pose of mecting certain conditions that vou had in 
the plant. 
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The Witness: Well, if they would have agreed— 
Mie Court: So what 1 in amie to eet clear, did 
you ever either directly tell them, or someone rep- 
resenting the Ohio Company, to vour knowledge, or 
did they ever say anything to vou that there was 


going to be a permanent shutdown of this unit 
The Witness: Not permanent—— 
aie Court : before it actually occurred—that 
is, permanent within the bounds of reason. You 


always have the right to later negotiate for power 
again and start resuming. That’s under your con- 
tract. 

The Witness: Well when we relinquished the 
power by notice of August 21st, we were under— 
we knew to get the power back they would have to 
mutually agree to give it to us, under the terms of 
the contract. [73] 

The Court: No, but they didn’t accept vour re- 
hnquishment in August. Thev disputed it, and there 
is where your differences arose, and they didn’t 
have the benefit of vour relinquishment, so far as 
having ready to serve, being relieved from the ready 
to serve obligation until they read vour meter on 
November the 30th, and what T am trying to find 
out is whether then, was there anything there then 
said or done, that this plant—this unit is down for 
an indefinite period ? 

The Witness: Well, there is nothing more than 
the fact that we were operating the one furnace, 
and they would recognize that, whether there was 
anything said verbally to them when they arrived 
at the plant, or 
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The Court: You assumed that they would rec- 
ognize that. That’s all, I just wanted to—— 

Mr. Carothers: I would lke to pursue that fur- 
thier i L may. 


By Mr. Carothers: 

Q. The meter was read by the City of Taeoma’s 
representative on the 30th of November, wasn’t it, 
—or 30th of November. Are you claiming that any 
written or oral notice was delivered to the meter 
reader at that time that you weren't going to oper- 
ate in December? 

ee Jedidn t -clamm thar. 

Q. Well I say are you now claiming that? 

A. I don’t believe that I have claimed that. 

Q. Well then, as I recall it, the meter reading 
for the month of November—the demand showed 
something over teu thousand, is that correct? 

A. That is correct. 

Q. So that our meter reader would—he wouldn’t 
know whether you were going to go on and operate 
again in December, or not, would he, from that 
reading ? 

A. He eouldn’t assume that, no. 

Q. So that unless you specifically notified him 
orally or in writing at that time, why, the City 
would have no way of knowing that you had shut 
down on November 24th, or that you intended to 
stay down, isn’t that true? 

A. He had notice on August 21st, and 

Q. Well now—okeh, but subsequent to that. 

A. Well that’s the only notice. We gave notice 


on August 21st. 


us. City of Tacoma 143 


(Testimony of R. L. Cunningham.) 
Mr. Carothers: That’s all. 
Mr. Metzger: That’s all, Mr. Cunningham. 


(Witness excused.) [75] 


WILLIAM PRITZ 
produced as a witness on behalf of the Plaintiff, 
after being first duly sworn, was examined and 
testified as follows: 


Direct Examination 
By Mr. Metzger: 

Q. Will vou state vour name and connection 
with the Plaintiff, Ohio Ferro-Alloys Corporation ? 

A. William Pritz, works’ manager. 

Q. Works’ manager where? 

A. For the Tacoma plant. 

Q. The Tacoma plant. How long have you oceu- 
pied that position ? 

A. Since the 10th of October, 1946—or ’45. 

Q. 10th of October, Nineteen 

A. “45, 

Q. “45. Mr. Pritz, what devices does the Ohio 
Ferro-Allovs Corporation have for the determin- 
ing of the demand—electriecal demand imposed on 
the City’s facilities, or limiting that demand ? 

A. Well, we have a 

Mr. Metzger: Speak a little louder, please. I 
ean hardly hear von. 
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(Testimony of William Pritz. ) 

A. (Continuing): We have a Westinghouse re- 
cording demand limiter, which records the total 
consumption of the [76] plant at any given time, 
and had a GM-11 General Electric demand lim- 
iter, which also recorded the plant consumption. 

Q. Beg pardon? 

A. Which also recorded the amount of power 
that was being used at any time. 

©. You say it recordedt A. Yes. 

Q. Did it leave any written record? 

A. The Westinghouse left a written graph by 
the half hour. 

Q. Did the General Electric demand limiter 
leave any written record? 

A. No, it did not leave any written record. 

@. Now, those devices were in operation, were 
they, since you've been there? A. Yes, sir. 

Q. At the plant? DB. “Mes sit 

Q. Have they been in good operating condition, 
or otherwise, during that period? 

A. The meters, to the best of my knowledge, were 
constantly checked to the best of our ability, and if 
they were not in good condition, or we had any idea 
that they might not be, why, we had them checked 
immediately. 

Q. By whom? 

A. Usually by the General Electric representa- 
tive, and one [77] of our men who had experience in 
that type of work. 

Ge Vell, nows Mr 2Pritz, as I anderstand ab 
this Westinghouse demand limiter, you say, makes 
a written record every half hour. 
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A. It records it on a graph. It records the 
power reading on the graph. 

Q. Oh, a& otaph? Age Ves: 

Q. What is—your duties on occasion cause you 
to examine that graph? 

A. Well, I check it constantly, three times—well, 
three times in 18 hours,—16 hours. 

Q. I see. Every day as I take it? 

A. Every day. 

Q. The graph from, we will say September, 1945, 
to the present date would be a very long sheet of 
paper if it was a continuous sheet of paper, I take 
it? 

A. Yes, the rolls that we have I think run 
around three weeks—three or four weeks. 

Q. About how many feet to a roll? 

A. I don’t know. There must have been 40 or 
50 feet. 

Q. 40 or 50 feet? 

A. They are quite long. 

Q. Now this identification marked Plaintiff’s 3, 
that as I understand it, is a sectional lav of this 
recording graph [78] that the Westinghouse re- 
cording meter makes? A. That is correct. 

Q. Can you identify the davs covered by that 
graph—that side of the graph on which the iden- 
tification Plaintiff’s Exhibit 3 is marked? 

AS 1 ean. 

Q. What days was it? 

A. It was the 31st to the 2nd of January—31st 
of December to the 2nd of January. 
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Q. What years? 

A. °45 and ’46, one day in "45 and a couple of 
days in 46. 

Q. I see. Now, in your examination of this re- 
cording graph—maybe I have asked this question, 
if I have, I apologize, but was there any record of 
any demand on that graph between November 24th, 
1945, and the present time in excess of 6500 kw. ? 

Mr. Carothers: Just a minute, vour Honor, we 
object. 

The Court: Oh, he may answer. The objection 
will be overruled. 

Mr. Carothers: To answering that question. The 
record is the best evidence. 

The Court: Let’s get along. 

Mr. Metzger: Do you understand the question, 
[79] Mr. Pritz? 

A. No, I don’t understand that question. I would 
like to ask one question. When was the 10,000 de- 
mnand recorded, in °45? 

Mr. Metzger: Well, according to the pretrial or- 


der tt is 

The Court: Ten thousand plus was recorded in 
November, 1945. 

The Witness: Well, that would show on this 
sheet. 

Q. Well, I am asking you, after the 24th day 
of November. 

A. Well, after the 24th day of November 

Q. 1945, was there any recorded demand in ex- 
cess of 6500? 
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A. Well, to the best of my knowledge it was 
never over 6500 since the 24th of November. 

Q. And after November 24th, 1945, at what fig- 
ure or number of kilowatts was the demand limiter 


set? A. Thad the men set it at 6384. 
Q. Six thousand three hundred and eighty-four ? 
A. Yes, sir. 
Q@. It has been continuously set at that since 
that date? A. Yes. 


Mv. Metzger: That is all. [80] 


Cross-Examination 
By Myr. Carothers: 


@. Well, this demand limiter is susceptible to 
being reset very easily, is it not? 

A. Yes, sir. Well, not too easy. It can be reset. 

Q. And that is entirely under the company’s ju- 
risdiction over there ? A. It was. 

(). Yes. I assume that this entire record taken 
from this recording meter is available? 

Pee es sit 

Q. And can be inspected, is that true? 

oe es, Sir, 

Q. Where is it? 

A. Well, I think we have it in our plant, in the 
main office. 

@. Can arrangements be made so representatives 
of the City may inspect that record? 

iva X OS, Sit’. 

Q. How do vou explain the fact that out of the 
middle of that record there is torn two or three 
days only? 
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A. he reason for that is the demand was all 
right up and through the 31st of December, when 
the City’s demand meter was set, at a reading higher 
than 6500, so that was the period in question, I per- 
sonally tore this off, myself, or it was tore off and 
we sent it in. I [81] marked it off. I sent the whole 
roll, but I marked the period where the demand me- 
ter showed that it was sent wp, because I checked the 
meters personally myself, and from the time I last 
saw it until when [ came back again, the meter 
had been kicked up. 

Mr. Metzger: Which meter are you talking 
about 2 

The Witness: The City’s meter. That is why I 
noticed the chart. That is why I checked our chart 
to sec when and if any—our chart showed the read- 
ing was at that time, as I checked it three and four 
times in eighteen hours. 

Q. Well, so far as the City’s demand meter is 
concerned, it has no way of determining—the meter 
reader has no way of determining what day of the 
month that that maximum demand was reached, 
isn’t that true? A. hat is correct. 

Q. So that what your recording meter may show 
on December 31st, does not prove anything so far 
as in the month the maximum demand is concerned, 
isn't that true? A. “Vays Prelit. 

Q. You were—when you were checking your me- 
ter you checked the City’s meter, too, is that correct? 

A. That is correct. 
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Q. And did you find a different demand on the 
two meters? [82] 

A. The practice of course would be to check the 
City demand meter first, because that is what we 
are billed by. 

ey Cs: 

A. And then if the City’s demand meter was 
all right, well I would just pass over ours, because 
Wwe were interested in what we would be billed on. 
They were at that time, they were close to one an- 
other, so it was easy to read both of them practically 
at the same time. 

Q. Are you a—what is your trade? I appreciate 
that you are 

A. Well, I’m 

Q. Employed over there, but what is your ac- 
tual trade or profession ? 


A. Furnace operator, you might say. 
@. You are not a meter expert at all? 
eee No} sim 

Mr. Carothers: That’s all. 

Mr. Metzger: That’s all, Mr. Pritz. 


(Witness excused. ) 


Mr. Metzger: JI may say, your Honor, there has 
been some contention made by the City and it’s in- 
corporated in the pretrial order, that there were de- 
mands [83] higher than 6500 occurring after No- 
vember 30th. I think that is a matter of proof by 
the City if they are standing on that point. Now 
I don’t want to go into it in our case in chief, he- 
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eause I think that is a matter for the City to prove, 
but I don’t—a lot of it has been touched upon in 
eross-examination here, but I have this record of 
the days I think that are in question, but I should 
not want to be precluded from rebutting, 1f the City 
goes into that question. . 

The Court: I don’t think vou should devote too 
much time. You ought to be able to agree pretty 
well, That’s one of the purposes of the pretrial con- 
ference on those facts. If the City has some docu- 
ments that indicate there was a use of electrical 
energy in excess of 6500 kws. during these months 
following November 24th, there is no reason why 
it should be kept under cover, and if, hkewise, the 
plaintiff has some record 


Mr. Metzger: We are not seeking to keep any- 
thing under cover. We have the record herve for the 
days we think is in dispute. 

The Court: And that is what I had hoped, that 
all those matters—I hoped vou worked them out 
hetween yourselves. It appears to the Court at this 
stage of the case, that the major issue of course is 
[8+] first, and | would want some evidence on this, 
as to whether this 12-month period as ‘provided 
for in this contract, had actually run when this sit- 
uation by reason of the government's action arose, 
and a determination on that issue is whether that 
falls under Section 19 of the contract. 

{ haven’t had any evidenee thus far as to just 
What this war order was. 
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wir. Metzeer: Vell, that’s trite, we'll offer that, 
your Honor. 

The Court: And then, be that as it may, whether 
there was anything in the facts, outside of the first 
written notice of an intention to be relieved from 
hability for six thousand kws. for the second unit, 
whether there was anything in relation to this dis- 
pute that was rather long drawn out, and at times 
were quite far apart, but could be taken as con- 
structive notice. 

Mr Metzger: Yes, sir. 

The Court: That the plaintiff had ceased and 
when that occurred, and that’s why the Court asked 
the questions I did. 

Mr. Metzger: I understand. 

On the first point that vour Honor has men- 
tioned here, the record as made by the pretrial or- 
dev that this second furnace, or the load for the 
second [85] furnace, was taken originally in No- 
vember, 1941—taken and paid for continuously for 
27 months before the suspension under the—by rea- 
son of the War Preduction Board’s orders, or-———— 

The Cowmrt: T appreciate that. 

Mr. Metzger: So that period of 12 consecutive 
months was then long passed. 

The Court: Well, the Defendant contends that 
that suspension after 27 months was the end of that 
transaction and there was a new one beginning, so 
the parties themselves went outside of the written 
contract and made an adjustment there-—— 

Mr. Metzger: That’s right. 
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Pigs Court : and they took this up and that 
the new one—the new obligation commenced in Feb- 
ruary of “45, and automatically thereafter con- 
tinued until “46, before the 30-day notice could be- 
come an effective notice. 

Mr. Metzger: No, I think neither party con- 
tends that, vour Honor, The question—the 30-day 
notice could be—I mean it could be effective all 
right, except as to the question of payment. Now 
if vou mean effective to reduce payment, then you 
eC GescLrect., 

The Court: Well, that is what I mean. 

My. Metzger: Well, now, at this time we would 
[86] like to offer the testimony of Mr. R. D. O’Neil, 
which was taken—his deposition was taken by stipu- 
lation of counsel. He had to be in Spokane. He was 
subpoenaed as a witness on behalf of the Plain- 
iit 

The Court: Very well, vou may proceed. 

Mr. Metzger: TI don’t know what your Honor’s 
practice is about depositions. 

The Court: T haven't any rigid practice. I pre- 
fer to have one person take the witness stand and 
the other read and the other answer. 

Mr. Metzger: If I may be construed to be the 
witness then. 

The Court: Very well. 

Mr. Metzger: This deposition was taken under 
stipulation which appears in the deposition. 

The Court: You don’t challenge the deposition ? 

Mr. Carothers: Your Honor, we renew the ob- 
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jection we made at the time of the taking of the 
deposition. This deposition is the deposition of the 
former Commissioner Robert D. O’Neil, and the 
testimony that is embodied in the deposition deals 
with conversations that he had with representatives 
of the Ohio Company, during the period of nego- 
tiation leading up to the execution of the contract, 
and also that his understanding and his thoughts 
and ideas and opinions about [87] the terms of the 
contract, itself, and we object on the ground that— 
to any of this testimony on the ground that the 
contract is plain and the language of the contract 
is plain and unambiguous and not susceptible of 
oral testimony to vary the terms thereof, and also 
that any—particularly as to those conversations 
during negotiation—preliminary period of negotia- 
tion were not material, because the final contract 
as drafted expresses the intent of the parties. 

The Court: Objection will be overruled and ex- 
ception allowed. 

You may proceed. [88] 


(Deposition of R. D. O’ Neil.) 


vik. DD. ONE, 
produced as a witness on behalf of the plaintiff, 
being first duly sworn to testify the truth, the whole 
truth and nothing but the truth, testified as follows: 


“Direct Examination 
“By Mr. Metzger: 
‘“@. Your name is R. D. O’Neil? 
ete SOEs. Sine 
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*@. And you are presently residing at Ray- 
mond, Washington ? A YS, ett 

“Q. And vour occupation there is what, Mr. 
O'Neil? 

“A. Manager of the Public Utility District No. 
2aat Pache County. 

“Q. How long have you held that position? 

‘A. Since December 23, 1944. 

““@. And if it is not too embarrassing a ques- 
tion, how old are you now, Mr. O’Neil ? 

‘*A. I was sixty vears old the 3rd day of last 
December. 

‘“@. Were vou at one time an elective officer or 
commissioner of the City of Tacoma? 

Bae Laas: 

““Q. What office did you hold and when? 

“A. IT was Commissioner of Public Utilities 
from, L believe, [89] the 3rd day of June, 1940, 
until the oth day of June, I believe it was, 1944, if 
I remember the dates right. 

“Mr. Carothers: That is near enough. 

“Q. During that time, Ma. O’Neil, did you ne- 
gotiate, on behalf of the City of Tacoma, and execute 
for the City, a contract for the sale of electrieal 
energy to Ohio Ferro-Alloys Corporation, plaintiff 
herein ? 

“A. T negotiated the contract, I believe. If Iam 
Might, Homaad.”’ 

Mr. Metzger: By ‘‘Woward’’ he’s referring to 
Mr. Carothers. 
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‘A, It had to be passed on by the City Couneil, 
so I cuess the execution of it might be by the City 
Council. They had to approve it. 

‘“Q. It had to be approved by the City Council? 

‘CA. IT negotiated the contracted. 

“Q@. You negotiated the contract, but to your 
recollection it was approved by the City Couneil? 

“= ii had 16 be approved. 

“Yd. And was later signed by you on behalf of 
the Gity ?”° 

Mr. Metzger: There was no answer to that ques- 
tion. There was an interruption there. 

““Q. Now, showing vou a document which is en- 
titled ‘Contract between City of Tacoma, Depart- 
ment of Public Utilities, Light Division, and the 
Ohio Ferro-Alloys Corporation,’ [90] recites that 
it was executed on March 21st, 1941. I will ask vou 
if you recognize that document ? 

‘fA. Well. it is my signature. Here is the City 
Clerk’s name and the Mayor’s name, and other 
than that, I guess * 


Mr. Metzger: Then Mr. Carothers interposed. 

“Mi. Carothers: We admit that the document 
is a duplicate of the original contract in question. 

“Mr. Metzger: For the purpose of identification 
may we substitute for that, a typewritten copv 
thereof, and have it marked as Exhibit ‘A’? 

“Mr. Carothers: We consent that a copy may be 
substituted for the original and marked. 

“My. Metzger: Would you mark this Exhibit 
‘A’ for identification, please? 
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“(Whereupon said contract was marked 
Plaintiff's Exhibit ‘A’ for identification.) 


“Q. (By Mx. Metzger): Mr. O'Neil, with whom 
did you negotiate this contract? 

‘A Well, Mr. Jones, I believe, was the first 
representative of the company to come to my office 
in regard to that contract. Then, later on, Mr. Weit- 


Deel 


zenkorn, and I don’t know—— 


Mr. Metzger: He then turned to Mr. Carothers 
and said: 


“Was there another party that was a third rep- 
resentative [91] came to you? 

“Q. This is more or less informal, but you will 
have to testify to vour recollection. 

““A. Well, there were those two men, but I am 
not sure whether there was this third company rep- 
resentative. ”’ 

Mi. Metzger: Presumably this third company 
representative. 

“‘T don’t know; T don’t remember whether there 
was a third one. I know Mr. Jones came first, and 
then Mr. Weitzenkorn, and we hoth got into the ne- 
gotiations over a very considerable period on the 
thine. 

“Q@. Where did these negotiations take place? 

“AL At my office on the fourth floor of the Citv 
yal). 


‘Q. Do you remember about the date of the last 
negotiations ? 


=~] 
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“AL No, f can’t recollect the date. The date that 
you told me there would be as near as I could say. 

“Q. Well, actually wasn’t it a fact, Mr. O’Neil, 
that these negotiations took place, and there was a 
meeting of the minds between yourself and these 
representatives of Ohio for quite a considerable pe- 
riod of time before the formal contract was written 
up, and the ordinance passed, and the contract 
signed ? 

‘“A. My recollection is, I think it was between 
three weeks and a month from the time we first— 
about three weeks to a month, somewhere in there, 
if IT recollect right. The [92] meeting lasted over 
that period of time. 

Q. Mr. O'Neil, this contract provides for fur- 
nishing, by the City, of two different blocks of 
electric energy, one of 6500 kilowatts, and one of 
6000 kilowatts. 

‘A. I don’t know as we would eall it two dif- 
ferent contracts. 

“Q. This one contract provides for the furnish- 
ing of two different blocks. 

“A. The basic contract was for 6500 kws. Then, 
the additional block was based on taking the first 
6500. In other words, they could not have got the 
second one without the first one being taken, and 
they were allowed one 6000 kilowatt block that 
would not be governed by the same circumstances 
and the same conditions as the first one, I believe. 

“Q. I see. In other words, the contract pro- 
vided that—it was agreed to provide initially that 
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Ohio would take, for a term of ten years, a block 
of 6500 kilowatts? A =e OS, 

“Q@. Of power? A. Yes. 

“Q. And to insure the performance by Ohio of 
that part of the contract, an escrow fund was pro- 
vided, is that correct ? 

“A. Yes, it would be paid for during the first 
four vears of the contract, and to be then held in 
escrow until the end of the seven years and then 
paid back in quarterly installments, [93] and, at 
the end of the ten vears, the whole amount would 
be returned to the company, of the amount of the 
sera. Link tat ig it. 

“Q. Then, the second block of power was to be 
furnished on different terms than the first block? 

“A. Yes, in the second block of power there 
Was lo escrow required on it. The provisions 

‘Mr. Carothers: Just a moment. We object to 
him reciting the provisions unless he is going to 


recite them verbatim as they are in the contract. 
The contract speaks for itself as to the provisions 
of the second block of power. We object.” 


The Court: Oh, I think T will let vou read his 
answer, 

Mr. Metzger: Well, he didn’t—he made no an- 
swer, because at that point T interposed another 
question. 

The Court: Very well. 

Mr. Rybolt: M1. Metzger said: ‘All right. Your 
objection will be noted, of course.”’ Then this fur- 
ther question : 
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“Q. Mir. O'Neil, I don’t want to interrupt your 
answer, but I wish you would state, aS near as vou 
ean, what was said and agreed to in substance by 
vourself and the representatives of Ohio Ferro- 
Alloys Corporation, with respect to [94] the sec- 
ond bloek of power when the contract was agreed 
upon, what was to be incorporated in the contract?” 


Mr. Metzger: At this point, Mr. Carothers makes 
the objection that he orally renewed—hefore. 

The Court: Well, I think it is subject to objec- 
tion, that 1t would be an attempt to vary the terms 
of the agreement unless there is something ambigu- 
ous about it. Is there any contention that his answer 
is different in substance from the terms of the con- 
tract? I ask that because it might tend to make it 
easier for the Court. 

Mr. Metzger: Well, if vour Honor please, all 
this whole question has already been testified, when 
we asked for this suspension power, the Citv’s re- 
ply through My. Garland was that they didn’t know 
how to interpret the contract. Then 

Mie Court: Well, | dont think I want an @x- 
tended argument on that at all. 

Mi. Metzger: We think the contract is ambigu- 
ous on its face. We're only trving to explain the 
12 months* period 

The Court: Well. go ahead and read the answer. 
Whatever it is, and I’ll allow exceptions. 

Mi. Rybolt: Mr. Metzger said: ‘‘Go ahead, [95] 
Mins 0) Neil 


‘‘A. Well, in the second part of the contract, 
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the block that—if I can remember what went on— 
first, I believe Mr. Jones will agree with this: In 
the copies that were re-written of the contract from 
time to time, that they could ask for as many blocks 
of six as they wanted to, and I ruled that there 
would only be one block attached to that initially, 
which would be contingent to the first initial block 
of 6500 that they contracted for. In the second 
block they were not required to deposit any amount 
in escrow. They were to pay for the power monthly, 
but they were required to use it for a period of not 
less than one vear before they could drop it; in 
other words, before they could drop that second 
block, and that upon dropping the second block at 
any time, it”’ 

Mr. Metzger: No, I’m not reading this—‘‘but 
they were required to use it for a period of not less 
than one vear before they could drop it: in other 
words, before they could drop that second block, 
and that upon dropping the second block at any 
time, it would be the City’s sole decision as to 
whether they would come on again or not. In other 
words, the City could say no, and the company 
would have no rights under the contract for the 
second block. I might cite to you my reasons for 
that, if it is material. [96] 

“Mr. Carothers: No, I object. 

“Mr. Metzger: The reasons would not be ma- 
terial. Go ahead and omit the reasons. 

“A, All right. Keeping this in mind that the 
Citv had the sole control. it was the intention that 
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they would go ahead and use it; if they dropped it, 
if the City wanted to take it on again, they would 
do so, if they did not, to tell the company uo, or 
they might make any additional stipulations regard- 
ing the coming on again that they might wish to 
make at the time that they picked it up after having 
dropped it once. Now, other than that, I don’t think 
there was any stipulation made regarding the second 
block, not that I know of. 

‘*). Was there anything said by vou, or some- 
thing to the effect that if the City permitted Ohio 
to resume the taking of the second block that they 
would then have to pav only for the energy used, or 
pay for it only during the time they took it? 

“A. I don’t think that question ever came up 
at that particular time, because keeping in mind 
again that the City had the sole control over the 


matter, why if was not my—at least, it did not occur 
to me at that time that there would be anything 
arise about the second period coming up on it. On 
the operation of a furnace of that kind, they don’t 
usually start up for a period of three months and 
run it. Of course, that could have happened, but we 
did require the first year because of our trans- 
former installation, so we would be guaranteed some 
return to pay for that investment, and in the labor 
we put on it. So, we did require the first vear, at 
least one continuous uninterrupted portion of it. 
“Q. Now, Mr. O’Neil, taking a look at this con- 
tract 
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“he Witness: This is the first time Ive seen 
these copies since then, so my memory has to be 
pretty good. 

Q. Now, the contract, in several places speaks 
of Article 10-A, which provides, ‘‘The corpora- 
tion’*"—meaning Ohio—*may permanently drop its 
additional six thousand kilowatt power require- 
ments, at anv time, after one year's billing (twelve 
consecutive months) at the specified rate."’ Now, in 
the next paragraph it says, “‘If and when the cor- 
poration should drop its additional six thousand 
kilowatt requirements, either temporarily or per- 
manently, and shall have made at least twelve (12) 
consecutive monthly payments at the specified rate 
for this load’’—then., it goes on to something else. 


What was vour understanding and intention with 
respect to this twelve consecutive months? Was that 
to he one payment, or one time only, or more than 
one? 

“Mr. Carothers: Justa moment. We object [98] 
to that testimony. It is up to the Court to construe 
the language in the contract, and not for Mr.O’Nei] 
to construe the language. or what his intention was. 
The language speaks for itself. I object to anv testi- 
mony as to what his understanding of that provision 
was that was just read."’ 


The Court: He may answer. The statement 
made by counsel is substantially correct. If the 
contract can be construed as written. it mnst be— 
Tl let him answer and if T consider it material, Tl 
use it, and if I do not, I'll reject it. 
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"A. Well, for my part, I feel they referred to 
the initial beginning twelve months period. Now. 
that was my understanding at the time, of course. 

‘@. That was vour understanding at the time? 

“KX, Yes. 

““Q@. Now, not to put words in vour mouth, but 
to clarify this, see if I am correct in what my under- 
standing is of what vou have said: That it was vour 
understanding, at the time this contract was negoti- 
ated and when it was executed, that this provision 
for payment for twelve consecutive months applied 
to the initial taking of the 6000 kilowatt block. is 
that right? 

‘For the reason as just stated in the contract, that 
the City had the sole decision as to whether it could 
come on [99] again; we might decide that we would 
let them have power for six months, or we might 
allow them to have power for another vear period. 
So, having the full control of the City for that ad- 
ditional load, whether they come on again after 
dropping this six thousand kw., we could make any 
stipulations we might desire regarding the continued 
use of that condition. 

““@. So, that is the way the contract was under- 
stood and drawn, that the twelve consecutive months 
taking applied only to the initial taking ? 

ay, As T felt about it, ves. 

“@. And that was discussed with represeuta- 
tives of Ohio? 

“A. [I don’t remember whether we discussed that. 
We discussed a lot of things in three weeks. My 
memory is not good enough to recall. 
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“Q. Well, I don’t know when I asked you’’— 
it should be whether, I believe—‘I don’t know 
whether I asked you that question before’’—no, I’m 
wrong, I’ll read it again. ‘‘ Well, I don’t know when 
I asked you that question before for clarification, 
whether my understanding was correct. [ thought 
vou nodded your head affirmatively. 

‘“A. Which question was that? 

“@. When [ said that it was my understanding 
of vour statement that this provision in the con- 
tract for payment for twelve consecutive months 
applied only to the initial [100] taking of the sec- 
ond block. A. I said yes. 

=“ Aliaachte That is just to make sure 

Mr. Rybolt: Then an instrument was marked 
Exhibit “B”’ for identification, and Mr. Metzger 
said: “It is our understanding with vou that I may 
use copies rather than the originals, Mr. Car- 
others ?’’ 

“Mr. Carothers: That is entirely all right.’’ 

My Rybolt: Then Mr. Metzger asks this ques- 
tion: 

“Q. Mr. O'Neil, [ hand you a copy of what pw- 
ports to be a letter from vou to Mr. Weitzenkorn. I 
wish you would look at it and tell me if that is a 
letter that vou wrote to Min. Weitzenkorn ? 

“Mr. Carothers: If that is the October 4th let- 
ter, we admit that it is a copy of the letter, October 
4th, 1941, by Commissioner O'Neil to Mi. Weitzen- 
korn. 
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‘The Witness: That is my letter but it is not my 
signature. My signature has been copied, of course. 

‘‘Mr. Metzger: Yes, it is merely a copy. We 
offer the same in evidence. 

‘“Mr. Carothers: No objection.”’ 

Mr. Rybolt: Do you have those letters, Mr. 
Metzger? 

Mr. Metzger: Yes, they’re attached to the [101] 
deposition. 

Mr. Rybolt: Oh, they are. All right. 

(‘‘Whereupon, Exhibit ‘B’ was offered into 
evidence.’’) 


Mr. Rybolt: Would vou care to look at them at 
this time, Your Honor, or 


The Court: There’s no objection, | understand. 

Mr. Rybolt: No. 

The Court: So they will be admitted. 

Mr. Rybolt: The next question by Mr. Metzger: 

“Q. Mr. Weitzenkorn, to whom that letter is 
addressed, is the Weitzenkorn to whom you have 
previously referred as one of the negotiators on be- 
half of Ohio Ferro-Alloys Corporation ? 

flee 15) 

“Q. Mr. O’Neil, what was the purpose of the 
City’s requirement that Ohio must pay for a full 
vear on the initial taking of the 6000 kw. load? 

“A. Well, any power company in picking up a 
load of that kind, must make certain expenditures as 
the labor of installation, possibly the investment in 
the transformer bank, so they must be guaranteed 
a certain amount of return in order to justify the 
expenditure. 
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©. Yes: [102] 

‘“A. So, we put a vear there as a minimum 
amount that we could expect for the expenditure 
we went to, you see. 

“Q. All right. In other words, that payment of 
a minimum of a year was to safeguard the City 
against the investment that it might have to make 
to serve that load? 

‘“A. At least in part. It might not safeguard it 
entirely, but it would go a long ways to do it. 

“Q. But, you deemed it, on behalf of the City, 
sufficient to safeguard that? A. Yes. 

“Q. Onee that was paid, there would probably be 
no additional investment on the part of the City to 
serve that load if it was later served? 

‘‘A. No, however, with these qualifications: Tf, 
in the meantime the City had taken on othex loads 
that took up this slack, then, of course, the City 
would have the right to say, ‘‘You cannot have the 
load because—.’’ In other words, suppose that we 
wanted to take on the power again after this vear 
was up and the City had sold the power, committed 
it to somebody else after they had dropped it: then, 
of course, the City might have gone to considerable 
expense to get the additional block, but they also 
had the right to refuse to serve it if they wanted to. 

“Q. That is right, under the contract they only 
had to serve [1023] the additional block after it had 
been dropped once if, in the City’s judgment, they 
had surplus power. 
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‘A. Or, were capable of doing so under normal 
circumstances, vou see. 

‘“@. Yes. That was solely in the City’s judg- 
ment ? 

“A. If I read the contract right, or remember 
it right, why that was it. 

“*@. And the Citv, im selling surplus power for 
this second Block, would be selling power that the 
Citv had available, but which it was not otherwise 
realizing any return upon, is that right? 

“A. I don’t know whether I would sav it in 
exactly those same words or not. but it was power 
that we could procure, or that we were generating 
ourselves, which was advantageous to sell to them 
under those conditions. 

“Q. Well, Mr. O'Neil, let me see if I again 
understand vou. [f, in the City’s hvdro-electrie gen- 
eration, it had a generating capacity which was not 
being used up by the normal demands on the City, 
that the excess of that generating capacity over the 
normal demands, as vou put it, would be surplus 
power? 

“A. That is the term commonly used. 

“@. That is the way vou would understand it, I 
mean, surplus power would include that condition, 
at least? 

“A. Yes, that would include that condition. 

“Q. And to sell surplus power of that kind to 
Ohio would be merely giving the City a return on 
generating capacity which would otherwise be un- 
remunerative, is that not right? 

“A, That is right, ves. 
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‘“Q. And that power, in other words, cost the 
City what you might call the incremental cost of 
additional labor, if anything, to service it? 

‘A. Yes, I think that is right also. 

“Q. That is right. In other words, the normal 
load would be carrying all the overhead, the invest- 
ment charges and the general charges of operation; 
this surplus would only cost whatever additional 
men, if any, you might need, and what bookkeeping 
there might be, for meter reading, if any there 
might be, extra ? 

“A. Normally the way we look at it, there will 
be no added operating cost, or would be very in- 
consequential. 

“Q. Inconsequential, that is right. That is the 
kind of power the contract contemplated would be 
furnished Ohio if the second bloek of power was 
subsequently taken on? 

“A. Hven if it was dropped and picked up 
again, you mean? 

"(es 

“A. T would say that I would not think that the 
City would have considered taking on the block the 
second time unless they conld do it in that manner, 
vou see. [105] 

“Q@. And the contract so provided? 

“A. Yes, the contract so provided. 

“Q. Now, Mr. O’Neil, don’t think it is material 
especially, but do you reeall when Ohio first took 
on this second block of power? 

“A, I don’t remember the day, but | think it was 
fairly soon after we took it on. 
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“Mr. Carothers: JI think there is no dispute 
about that. 

“The Witness: I think it is in the record. 

‘“Q. If I would say to you that it is in November 
of 1941, though, would that correspond to approxi- 
mately your recollection? 

‘fA. Frankly, I can’t remember just when it 
went on, because there were lots of things going on 
at that time. 

‘*Mr. Metzger: All right, there is no dispute 
between the parties on that. 

‘“Mr. Carothers: None whatever. 

**@. Now, do vou recall that in the spring of 
1944 the Ohio Company dropped the second fur- 
nace because of some orders of the War Production 
Board? 

‘"A. I can’t say the date exactly, but I remem- 
ber they requested them to drop the load and, I 
believe that I can reeall what the conditions were. 

“(Exhibit ‘‘C’? was marked for identifica- 
tion.) 


“Q. Handing vou a document that has been 
marked Exhibit ‘‘C’’ which is a photostatic copy 
of a letter to the Citv of Tacoma, I will ask vou if 
you recall receiving the original of that letter? 

‘*(Witness examines. ) 

“Mr. Carothers: ‘That is in the record, is it? 

““Mr. Metzger: Yes. that is the first letter in 
the whole story. 
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“= Vie only thine I remember hereware (hese 
Mr. Metzger: And he pointed to something 
which L don’t know. 
“Mr. Cavothers: Wait a minute. We admit 
““Q. Do you recall receiving that letter? That is, 


the original? 

‘“A. T was just thinking about where these ap- 
parently deleted words are here. I don’t remember 
of that being the copy. It might have been there. 

“O. I don't know what you are refermmeg to 
about deleting words. 

‘“Mr, Carothers: That is only a quotation. 

“The Witness: I know I received a letter of 
that kind. 

‘Mr. Carothers: That is a copy of it. 

‘“Mr. Metzger: The letter handed to the wit- 
ness 1s a-copy of @ letter from Olno, Meirchezisi 
1944.[107] It is a letter to the City of Tacoma, De- 
partment of Publie Utilities, received by Conmnis- 
sioner O’Neil. 

‘*(Plaintiff’s Exhibit ““D’’ was marked for 
identification. ) 


“Q. Handing you paper marked Plaintiff’s Ex- 
hibit “°D”’, which, I believe the City admits is a 
copy of a letter written by vou, do vou reeall writ- 
ine that letter? 

“A. Yes, | veeall this. In flagt, I recht) that 
after receiving that request, that Mr. Kent, the Su- 
perintendent, and myself, discussed the matter very 
fully, and, masmuch as we were buying power in 
excess of this load, we felt that the 
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‘*Mr. Carothers: Just a moment. You are not 
answering the question. 

“Mi. Metzger: I will ask him the same question. 

‘“My. Carothers: All right. Have you the date 
of that letter? 

“Mr. Metzger: Yes, It is March 29th. It shows 
on the top right under ‘‘T'acoma, Washington.’’ It 
is March 29th, 1944. 

‘““Mr. Carothers: We admit that is a copy of a 
letter written by the Commissioner to the Company. 

‘*@. Mr. O'Neil, vou sav this letter was written 
after consultation between yourself and Mr. Kent? 

PA. Yes. 

“*Q. Who was Mr. Kent? 

“A. Mr. Kent was the superintendent of the 
Light Department. 

‘“@. At that time? 

Xe At that tine, eyes. 

‘“@. And the statements in this Jetter abont the 
power situation, the Northwest being in somewhat 
critical condition and the Light Department of the 
City purchasing power, are correct statements of 
the conditions then confronting the City? 

“A. twas; ves: 

“Q. And it was advantageous to the City, there- 
fore, to shut down the second furnace at Ohio? 

‘‘A. If I may state why, I guess. ves. 

‘“@. Go ahead. Was it advantageous? 

“AL It was advantageous, ves. 

““@. All right now, Why? 

‘‘A. At that time, von understand, the contract 
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with the Ferro-Allovs Company was for $17.50 a 
kilowatt, and to purchase power from Bonneville 
Power Administration cost us the same rate. Then, 
the Light Department paid to the general fund of 
the City an eight per cent gross earnings tax, and 
also we paid the two per cent tax to the State, which 
meant that during this period that we would be 
actually saving ten per cent of the cost that we 
would [109] have paid otherwise if we had kept on 
furnishing the power, vou see. So, we were agree- 
able that there be a lapse in the use of that second 
block for the period asked for, and they would re- 
sume operations on thirty days’ notice without pay- 
ing for what they did not use. 

“@. They would not have to pay for it in the 
interim ? A. “No. 

“Q. It would not be considered an interruption 
of their contract; 1t would be outside the contract, 
the shutdown, is that right? 

‘A. That would be my interpretation. 

“Q. Is that what you intended bv that letter? 


Mr. Metzger: Apparently there was no answer 


to that question. 


“Mr. Metzeger: We have not offered ‘"C’’. We 
Hower Cand “])’, 


“(Whereupon Plaintiff’s Exhibits "'C”’ and 
“D” were offered in evidence.) 


“<(Wihrerempon Plamtitf’s Exhibits “7. 
OW”, “Gr and “‘H’’ were marked for identifi- 
cation) ”’ 
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“Q. Now, Mr. O'Neil, I hand you papers marked 
for adeniutication, Plaamiits fiadmbits ~~ ih’, i”, 
ec and “HH”, wlicheare copiessor letters, or tele- 
grams, passing between Ohio and the City, relative 
to this requested shut-down in April or May of 1944, 
all of them being [110] admitted by the City as hav- 
ing been exchanged. 

‘‘Mr. Carothers: Which we admit. 

‘*Q. Will you look at them. J want to simply 
ask you if you recall those letters and telegrams as 
subsequent correspondence passing through your 
office relative to this shut-down? 

“A. I think that—as I say, I can’t remember 
each one of them in detail that far back, but we had 
a certain amount of correspondence, and J agree 
that this is a copy of one of the telegrams. 

‘*Q. Well then, look and see if there is a letter 
of the same date, vour reply and a further letter 
to Ohio. 

“(Witness examines), 


“Q. That is part of the correspondence ? 

“A. Yes. 

“Q. You recall that Ohio did shut down? 

oa ies! 

“Q. This time? Be SiGe 

“*Q. And vour understanding of it was that thev 
shut down on the terms of vour original proposal 
that 

‘“Thev shut down in accordance with the letter 
that I had written to them setting forth the eon- 
ditions, vou see. 
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‘“Q. According to the conditions stated in your 
letter of March 29th? [111] A. Yes. 

“Q. Of ’44, is that right? 

‘A. Because we specifically stated that this was 
not to be construed to break the run of the eon- 
tract, or anything of that kind. I think you will 
find in this letter that it was called to their atten- 
tion it was a mutual agreement between these two 
parties that they wanted to shut down; if was ad- 
vantageous to the City for them to shut down, and 
they would be able to resume on thirtv davs’ notice. 
In other words, that was tantamount to telling them 
they could have the 6000 again. 

“Q. You say that was mutually advantageous 
and it would not break the run of the contract? 

‘fA. Yes, that is correct. The letter told them 
the conditions they could shut down. Of course, if 
they aeeepted under those conditions, they could 
shut down. 

“Q@. Do you recall whether Ohio resumed the 
taking of the second block of power while you con- 
tinued as Commissioner of Public Utilities ? 

“A, Iam not positive, but 1 think it was after 
I was out of office. 

“Q. T think it was in September—no, it was 
February of “45. 

“A. That was after T was out of office. 

“Q. Vhatwwas after vour time? RR. cs: 

“Nr Metzecr: [ helieve that will he all. 


| 
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Cross-Examination 
Sy Mir. Carothers:’’ 


Mr. Ryboit: Do you want to read that? 

The Court: No, you can go right ahead. 

“Q. Mr. O'Neil, the negotiations leading up to 
the final draft of the contract, as vou stated, con- 
sumed some two or three months, did it not? 

‘A. A considerable amount of time. I can’t 
remember the time of Mr. Jones’ first visit until 
we finally signed the thing. 

“Q@. Now, during the period of negotiations, 
there were various terms and conditions discussed, 
things that they wanted that we could not give 
them? A. Yes. 

**(). And vice versa? A. Yes. 

“@. And the contract, as finally drafted and ac 
cepted, was considerably different than many of 
the terms discussed during the negotiations, was 
it not? A. Yes. 

“Q. As a matter of fact, all through this nego- 
tiation, what the Citv was attempting to do, or what 
you were attempting to do, was give Ohio a rate 
and a contract comparable [113] to what Bonneville 
would do for them, is that not true? 

“A. Well, not exactly in those words. You say 
in the contract that the City could take care of it, 
keep the new plant in operation, and furnish us a 
base load to the new plant and still not he finan- 
cially—— 

‘*Q. But, the $17.50 rate was a Bonneville rate, 
was it not? 
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“A. It was. However, I think vou remember 
that under our contract with Bonneville, they could 
not serve within the City limits. 

“G. Yes. A. Unless we agreed. 

Oo. hat they imeht: 

iat they might come im. 

‘“@. That is right. 

‘A. As TI say, at that time, it was contemplated 
the plant would be built and we felt that that load 
would be an advantageous base load for our new 
plant. 

“Q@. All right. Now, all durmg these negotia- 
tions Mr. Kent was superintendent ? 

now. Yes. 

‘*Q. And he took just as active a part in the ne- 
gotiations as you did. 

““A. He did. We talked across the table and sat 
together on most of the meetings. 

““@. As a matter of fact, the final draft of this 
contract [114] was made after many consultations 
between vou and Mr. Kent and Mr. Jones? 

‘fA. Yes. 

Oe Our Mr. Jones. 

“fA. Well, no, I don’t know ahout that. T would 
not say that he had too much to do in it, but, of 
course, the final draft was after all of our diseus- 
sions with the representative of the Ferro-Alloys 
Company. It was the concensus of thoughts  to- 
gether. 

“Q. Tneluding the thoughts of Mr. Kent? 

“i. Yes. J don’t know about Mr. Jones. I 
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don’t think he did too much in the thing. I think 
Myr. Kent and I did most of the work on it. 

“Q@. You are referring to our Mr. Jones? 

pA, Yes. 

““Q. Well now, this conversation that vou had, or 
the conversation you had with the representatives of 
the Ohio people regarding the conditions under 
which the second block of power would be fur- 
nished, took place before the final draft of the 
contract? A. Oh, yes. 

‘*@. The contract as executed expressly provides 
that if the City saw fit to allow the company to come 
back on with the second block of power after once 
having dropped it, that the power would be fur- 
nished on a firm power basis? [115] 

“Mi. Metzger: Object to that question.”’ 


Mr. Rvybolt: And then Mr. Carothers withdrew 
it. Then the next question by Mr. Carothers 

“Q. You have stated that it was vour under- 
standing that if the Ohio dropped their second block 
of power after having taken it on once, that then 
there would be negotiations as to how it would be 
taken back on, is that right? 

‘“A. Not necessarily negotiations, but I said the 
City would have the sole decision as to whether—as 
to what conditions would exist when they took it on 
again. In other words, if they did not raise any 
points, it would go under the terms of the old con- 
tract. If thev wanted to raise any points, they had 
9 perfect right to. 
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““@. Well, is there anything in the contract to 
that effect? 

‘‘A. No, because that was a matter of conditions 
that might come up at the time that vou go to take 
Tie Tony a VCrOn We 

““q. Yet, that was your understanding before 
the final draft of the contract, is that right? 

‘fA. That the City would have the sole decision. 

‘“¢. Yes, but you did not put anything like that 
in the contract ? 

‘A. I think it is mentioned in the contraet that 
we have the sole decision, isn’t it? 

‘*@. ‘The contract provides that it is to be within 
the discretion of the City as to whether or not they 
shall go [116] back on. 

“A. Maybe I said it in different words. 

“@. All right, but there is nothing in the con- 
tract, is there, that says that there would be any 
negotiations or states an agreement as to the con- 
ditions under which the second furnace would oper- 
ate? 

“Mr. Metzger: I will call your attention to the 
provisions of the contract, Mr. Carothers, which, in 
that very connection says, ‘If and when the City— 
if and when the Corporation and the City later 
mutually agrees, that the City will again deliver to 
the Corporation.’ 

“Ma. Carothers: [I am not raising that question. 

“Mr. Metzger: That is exactly the question vou 
are asking about. 
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“M1. Carothers: No. If I understand Mz. 
O'Neil’s testimony on direct, it was that if the City 
saw fit to take them back on, that they could enter 
into side agreements, or as to the conditions under 
which the second furnace would operate once back 
cn. 

‘Mr. Metzger: That is what the contract says. 

“My. Carothers: No. 

‘*Mi. Metzger: The contract says if they later 
mutually agree. [117] 

‘The Wiiness: At least I thought of the thing, 
anyhow, whether that was stipulated there or not. 

“Q@. The word ‘surplus power’ is used in this 
contract, and was used in your discussion with the 
representatives of Ohio leading up to the drafting 
Gi the contracb, is that true’ 

“A, I dont recollect. I have not read it since 
ve were first negotiating, so I can’t repeat the 
words. It may or may not appear as surplus power 
in there. 

“@. All right. Now, the contract provides in 
Section 10, second paragraph of sub-section *A,* that 
‘In the event the Corporation elects to exercise tis 
right of alteration, as provided for in this contract. 
and drops the additional power, the City is there- 
upon relieved of its firm power obligations for this 
additional block, and will again supply the power 
referred to upon written request from the Corpora- 
tion, only if and when, in the City’s judgment, sur- 
plus power is available in sufficient quantity to meet 
the Corporation’s additional requirements. If and 
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when the Corporation and the City later mutually 
agree that the City will again deliver to the Cor- 
poration its additional power requirements, such 
service will be on a firm power basis, to be altered 
downward only by the Corporation, upon at least 
ene (1) month's written notice to the City.” 

‘*Now then, it was your understanding that uf the 
City put the Corporation back on with its second 
block of power, that it would be on a firm power 
hasis? 

‘‘A. Tn other words, we were obhgated to serve 
iit: 

‘*Q. Yes, for the duration of the contract if they 
saw fit to stay on, isn’t that true? 

“A. Except as under the provisions we have 
for interrupting certain circumstances. 

‘“Q. Yes. All right. Then, the surplus power 
that vou had in mind was surplus firm power? 

‘CAL Yes. 

‘@. That vou could furnish twelve months out 
of the vear for the rest of the contract as long as 
they used it, isn’t that true? 

“A. Asa hase load we would have to pass it for. 

““@. Now, in the ordinary use of the words ‘sur- 
plus power’, that isn’t surplus power, is it 2 

“A. Well, that would then he a question whether 
it is surplus or not. It depends upon vour demands. 
In other words, if we built a plant and we got a 
sufficient block that might extend over a period, 
then, we might have surplus power for the full 
length of time of contract. 
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“Q. Yes, but that would be surplus firm power, 
would it not? 

‘SA. Well, it would be power you can supply 
twenty-four hours [119] a day. It would be firm 
power you could supply to other people under firm 
conditions. 

‘*@. Yes. Well, isn’t it a fact that surplus power 
is power which you have to furnish beyond vour 
firm contract demands? 

‘fA, Strictly speaking, that is surplus power. 
And, we have dump power. 

‘*Q. What is that? 

‘A. Surplus dump power is something we sup- 
ply that we cannot use any place else, and we dump 
is out. We call it dump power. But, we may have 
surplus firm power as long as it is not signed up in 
contractual relations. When it is all signed up in 
contractual relations, then we have no more firm 
power.”’ 

Mr. Rybolt: That apparently should be ‘‘no more 
surplus power.” 

Mr. Metzger: Either that or no more firm power 
to sell, I don’t care—either one. 

‘“@. Now you say that it was vour understand- 
ing that the company was only obligated to operate 
the second furnace for a twelve months’ period. Is 
that the first and the initial period? 

‘“A. Initial period, ves. 

‘“@. Section 4+, B-8, provides, ‘The additional 
6000 kilowatts, 1f and when used for the second fur- 
nace as referred [120] to elsewhere in this contract 
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shall be at the rate of seventeen and one-half dollars 
($17.50) net per vear per kilowatt of billing de- 
mand, as in (2) above, except that the continuous 
and uninterrupted part year operations immedi- 
ately following a full vears’ billing at the specified 
rate, shall be prorated.’ 

“Mow, isn f it your interpretation of that thar i 
the second furnace is operated, that it must be oper- 
ated for twelve months? 

‘A. No, for this reason. You say for the first 
vear it was twelve months? 

ao» Wes, 

“A. After that time if we put that in they would 
have to operate a vear. We would not obligate our- 
selves to have to agree to a vear at that time when 
we mutually agreed again, where otherwise we could 
agree to only furnish them for six months. 

“Q. Well now, will vou take the contract and 
point out any provisions that vou can make that 
states, or from which vou can gain an inference, 
that if the City allowed the Company to resume 
taking of the second block, that they could shut 
them off? A. No. 

“@. At any time? Ts there such a provision in 
here? 

“A. No, but there is this provision: That if the 
second time [121] we said, ‘You can only use it for 
nine months’, that is all they could use it for, would 
he the nine months. 

“QQ. Well, find that provision, will you? Do you 
know of such a provision? 
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‘A. It is the provision you mutually agreed to 
the condition. That covers it, I beheve. 

‘“@. I wish to withdraw the question and I will 
ask this question: Will vou point out in this con- 
tract a provision under which the City will be per- 
mitted to discontinue furnishing power for the sec- 
ond block? 

**A. I haven’t pointed it out. 

‘*@. In the absence of any special agreement 
with the Corporation that the City would have a 
right to discontinue 


‘A. No, I haven't. I said there are provisions 
there for interruption on certain conditions that 
were covered in the contract, but there is no other 
provision for discontinuance. 

**@. In other words, if we pulled them back on, 


we had them, is that right? A. Absolutely. 
“(). We could not stop? A. No. 


“@. And on a firm power basis? 
‘fA, Absolutely. No one ever made a statement 
that we could [122] discontinue, but we could vre- 
= me } 


fuse to start the furnace, and 
“Q. Well 
‘Mr. Rybolt: Let the witness finish the answer. 


“A. (Continuing) We can also take the record 
according to our mutual agreement. We can put in 
any stipulation that is mutually agreed by both par- 
ties. I think that covers it. 

‘“Q. Well, going back to Section 4, sub-section 
b-3. "This particular section says that in substance 
again, where we put the second furnace back on, 
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‘That the continuous and uninterrupted part year 
operations immediately following a full year’s bill- 
ing at the specified rate, shall be prorated.’ 

‘Ma. Metzger: I object to that question as to 
the form because it purports to state language of 
the contract, and does so erroneously. It is an im- 
proper question. 

‘Mr. Carothers: Withdraw the question. 

‘*Q. I hand vou a contract and ask you to read 
sub-section b-3.’’ 


Mr. Metzger: After reading it, the witness said: 

‘“A. Well, it say exactly what I have tried to 
tell vou here [123] following the full vear’s opera- 
tion. They had the full year’s operation on it as I 
understand. Consequently then, any part years 
would be billed at the part vear rate. Now, if this 
is allowable in the record, we discontinued the oper- 
ation by mutual consent because it was advanta- 
geous to both parties, and I would not consider that 
Interruption, hecause it was agreed to by both par- 
ties. We agreed beforehand, they could come back 
on with thirty davs’ notice. 

“*Q. Well, this does state that 

“Mr. Metzger: We will admit it states what it 
states. 


“Q. Now, your interpretation of that is that if 
they did not operate the furnace a full year, they 
would have to pay for a full vear’s operation never- 
theless? 

“. tn the first initial vear, ves. 

“Q@. All right. Now, this conversation that you 
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had on a number of occasions you say with regre- 
sentatives prior to the drafting of this final con- 
tract, wherein vou sav that this twelve months’ 
compulsory period only applied to the initial period, 
why did you not clarify that point during—in 
drafting this particular section ? 

“Mr. Metzger: Object to the form of the ques- 
tion as argumentative and improper. 

o> (By Merete arouier:): The contract speaks 
for itself, isn’t [124] that true? 

“A. The contract speaks for itself. We drew it 
up and when it was satisfactory to both parties, the 
City Council approved it. It was drawn up to the 
best of my ability at the time it was drawn up. 

““@. Well now, this interruption in the spring 
of 1944 took place for the reasons and in accordance 
with the correspondence ? A Wes. 

‘*@. <As stated, for the reasons and in accordance 
with the statements contained in the correspond- 
ence, is that true? 

“A. Well, not altogether, beeanse I think that 
we disagreed with their contentions in our letter to 
them, but we agreed that the interruption should 
take place because of conditions that affected us 
also, 

““@. Well, that is so stated in the letter? 

““A. I say, we stated that in our letter to them, 
of course. 

Oe es, 


“A. But, we did not agree to their interpreta- 
tion of that. 
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“Q. Well now, your letter of Mareh 29th, I he- 
lieve it was, stating those conditions, contains no 
statement that this interruption, or temporary sus- 
pension, would not be considered as an interruption 
of the contract, does it? 

“A. Tt does not state so——”’ [125] 


The Court: How many more pages are there? 

Mr. Metzger: If your Honor please, I’m on page 
thirty-eight, and it includes page forty-four. Seven 
pages. 

The Court: IT think we’ll hurry along and finish 
ily 

“A. It does not state so, but we said in the let- 
ter, if I remember right, we would give them the 
right to resume the use of current on thirty days’ 
notice, and there was purported to be no considera- 
tion to the interruption, so just on ordinary com- 
mon thinking, I would say 

“Q@. Just a moment. 


“Mi. Metzger: Let the witness answer the ques- 
tion. 

“Mi. Carothers: We don’t want common think- 
ing. If there is anv understanding to that effeet, all 
right, but I object to that kind of an answer. 

“AL There was no understanding to any effect 
except that that would be my interpretation, that 
when the agreement was made, that when they re- 
suined operation, it would be just the same as they 
would run right on through, except they would not 
pay for that time. It was mutually agreed the Com- 
pany could drop their load without the City’s eon- 
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sent, according to the contract. Then, it would be a 
cessation of that second block entirely. But, this 
[126] was mutually agreed to before they dropped 
the load. 

““(). Well, in accordance with the correspond- 
ence? 

‘A. Yes, and under the terms of the contract. 

“*(). Yes. And, there was not any other under- 
standing ? A. No: 

““@. Asa matter of fact, there were not any oral 
conversations about this except perhaps with the 
local man, is that nght? 

‘‘A. J think most of it was done by letters, and 
probably all the discussions that took place about 
the second block were between Mr. Kent and my- 
self. 

“*Q. So, you did not have anv understanding 
with the Company other than what is stated in these 
letters ? A. That is nght. 

“Q. Your letter stating that there might be a 


temporary suspension in the spring of 1945 was 
le) 


written after consultation 


Mr. Rybolt: It should be °44, I believe. 
was written after consultation with Mr. Kent 
and Mr. Boyle, in our office, isn’t that right? 

“A. You mean the temporary suspension in 
1944? 

“*Q. 744, ves. 

“A. I believe that we consulted pretty freely 


ee 


with you people on pretty nearly all occasions on 
these things. I don’t remember this partieular con- 
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versation, but I know that [127] with anything that 
was a matter of legality, or a matter of more heads 
than one thinking about it, why we consulted with 
Mr. Boyle and yourself quite often. 

“@. Well, I was particularly interested to know 
if My. Kent was thoroughly famihar with it? 

‘A, Mr. Kent was thoroughly familiar with it. 

‘*@. I think he wrote the letter, didn’t he? (Mr. 
Carothers examined the exhibit). You made some 
reference that your interpretation of the contract 
requiring them to carry the second block for a per- 
iod of twelve months, was based on the fact that it 
was necessary for the City to expend money to 
serve. a «CS: 

‘‘Q@. To prepare to serve them? A. Yes. 

““@. If they were permitted to come back on 
with the second block after having dropped it, vou 
would be under the necessity of providing the nec- 
essary energy to serve the second block as long as 
they cared to have it? 

‘“A. However, we had reserved the right in the 
contract to not supply it if we considered it not ad- 
visable. 

“Q. I say, if you permitted them to come back 
on? 

“A. Well, in normal conditions we would say if 
we permitted them to come back, it would be an ad- 
mission on our part that we had the necessary avail- 
able current for them, [128] therefore, there would 
he no expense of installation but only energizing 
the transformers, which would be fusing them, 
which would be a very nominal expenditure. 
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“@. But, in spite of the fact that the eontract 
says that, if you did permit them to come back on, 
it would be on a firm power basis? A. Yes. 

““@. You would then have a block of 6000 kilo- 
watts tied up that you could not contract away un- 
der any firm contract to anybody else? 

‘“A. Yes, but before we would allow them to 
come back, we would determine those factors before 
we would say, yes, to come back on again. 

‘Q. I understand that, but having put them on, 
you had a firm power commitment ? 

‘“A, Yes, the same as the firm power commit- 
ment in the first instance. 

Pir: Carothers: I think thatis all.” 


Mr. Rvbolt: Then there is redirect examination 
by Mr, Metzger. 


Redirect Examination 
By Mr. Metzger: 

‘“Q. Now, as a matter of fact, in the writing up 
of this contract, after your conversations with Mr. 
Weitzenkorn, [129] and Mr. R. R. Jones represent- 
ing Ohio, there were no changes from the agree- 
ments reached with those representatives of Ohio, 
were there ? 

‘“A. When we made the final proposition which 
was presented to the Council, there were no changes 
after that time. 

““@. J mean, there were no changes in drawing 
that up; you embodied in that contract the agree- 
ments you had reached in your negotiations with 
Mr. Weitzenkorn and Mr. Jones? 
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‘““A. The copies of the contract were written up 
at different times and submitted, and we finally got 
one that was satisfactory that was presented. That 
was the concensus of what we had agreed to across 
the table. 

“@. In other words, the contract that was writ- 
ten up, and signed, embodied the agreement vou 
had reached ? Do VES, 

‘“@. And Mr. Kent did not find it necessary to 
make any changes? 

‘fA. Well, all the changes we had made had been 
in the final submission to those gentlemen. 

“Q@. They had been agreed to by them in ad- 
vance ? 

‘“A. I don’t see how we could have done it any 
other way. 

*@. That is what I am getting at. Now, as vou 
stated, when vou negotiated this contract, and when 
vou entered into it, vou were attempting to, by this 
contract, to establish [130] a base load for the new 
Nisqually Plant? 

“A. That was the discussion we had on that mat- 
ter, and we felt it would be a eood base. 

“Q. A good base load for that plant? 

"OAL Nes, 

“@. And. at that time vou figured when that 
plant came into operation vou would have a sur- 
plus power over and above the City’s firm commit- 
ments? 

‘SA. Over and above the normal commitments. 
This would be a firm commitment also, and it was, 
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but we would have over and above that amount of 
power necessary to supply our other obligations, 
you see, 

“Q. That is right. Now, speaking again and just 
very briefly about this 1944 shut-down, as I under- 
stand your statement and the correspondence, Ohio 
was contending that they had a right to shut down 
for causes bevond their control and you did not 
agree to that? oe No. 

““. You specified the conditions under which 
you would agree to a shut-down? 

‘“A. I believe that is so. 

‘“@. And the shut-down was made under the 
conditions which you have outlined ? 

fee Ihab 1s Mein, 

“Q. Which was a mutual agreement deemed to 
be advantageous [131] to both parties? 

“A. That neither side should be penalized. 

““Q. Neither side should be in any way penal- 
ized? BX. UY 28: 

My. Metzger: That is all.”’ 


Recross-Examination 
By My. Carothers: 

“Q@. Mr. Jones and Mr. Weitzenkorn were the 
first people who approached vou about negotiating 
a contract? 

‘“‘A, Mr. Jones came first. He came out first 
and talked about it. Then, I believe he made a sec- 
ond trip. I think about the third trip Mr. Weit- 
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zenkorn was with him. I am trying to think back. 
IT know Mr. Jones came out here first and we talked 
over this situation. 

“Q. But vou don’t recall when the conversa- 
tion took place wherein you discussed the conditions 
surrounding the operation of this second furnace? 

‘A. I think that was a part of the discussion 
from—IL don’t think Mr. Jones mentioned that, 
but after we got into drawing up the contract, I 
think it eame up. I don’t recall exactly how, but I 
believe that they contemplated the second furnace 
right from the start of our final negotiations on the 
contract. I know this much, that Mr. Jones sent a 
letter back, and I think you sent a [132] letter back, 
and in your letter it was many blocks of 6000, and 
I said one block. T think vou will find that back 
in the correspondence. 

|r Carothers: 1 think that is all.” 


(Witness excused. ) 


Mr. Metzger: Now. if vour Honor please, we 
offer identification A to H attached to the deposi- 
tion. 

The Court: They'll be submitted. Do they—I 
think they had better be taken off of the—and 
marked with appropriate nnmbers here that con- 
form with marking such property. 

Do these exhibits include the correspondence he- 
tween the parties? 

Mr. Metzger: Yes. Exhibit A is a copy of the 
contract. This is Exhibit <A. 
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The Court: Oh, well, that—we have it—I mean 


When this suspension now 

Mr. Metzger: Yes. Exhibit B is a letter from 
Mr. O'Neil to My. Weitzenkorn in October of 1941, 
interpreting the contract in evidence on various 
points but particularly regarding this twelve 
months payment. 

And, Exhibits C to H are correspondence of wit- 
nesses of the suspension in 7°44. The request for 
[133] suspension because of the War Production 
Board’s orders, Mr. O’Neil’s reply stating that they 
didn’t agree to that, and laying down conditions 
under which they would talk. 

Mr. Carothers: The charges are that those last 
four, the contract—but the others it is the defend- 
ant’s desire that they be made as exhibits. 

The Court: How many more witnesses do you 
have, Mr. Metzger? 

Mr. Metzger: I have one—two—three. 

The Court: How many witnesses will you have, 
Mr. Carothers? 

Mr. Carothers: I’ll have about four or five, T 
think. 

The Court: It’s very evident, of course, we 
can’t finish this case today. Tomorrow morning the 
jury is reporting in here to try a short criminal 
ease and I feel that I shall have to suspend this 
case for the purpose of disposing of that jury 
case. My calendar is very full for next week. 

Will vou—may I see the Clerk’s docket. I didyi’t 
brine mine. , 
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Mr. Metzger, you have here a case on Tuesday. 

Mr. Metzeer: Yes, your Honor. Now from my 
point of view, that adds confusion to the confusion 
[134] already existing. That’s merely an argument. 
It was specially set and counsel is coming from 
San Francisco. They called me yesterday and they 
plan to arrive here Sunday for discussions with me. 
Well, I can’t go on with this case and discuss the 
other case with other counsel. 

The Court: Well, I—I—vou’ll be able to get in 
touch with them to stop them. I shall vacate the 
setting of it on iny own motion. The Clerk will be 
directed to notify attorneys for the plaintiff, be- 
cause I can’t possibly hear it, from the state of my 
ealendar at this time, and it can either be re-set 
on application or the Court can re-set it. It will 
have to be set sometime in May. 

Mr. Metzger: That would be—I know that plain- 
tiff’s attorneys in that case will be disappointed to 
say, the least, if it has to go over that far. You’re 
speaking now, I take it, of the Loneview Fibre Com- 
pany matter which was set for Tuesday, next 2 

‘ihe Court: P. U, 1). vetsus 

Mr. Metzger: Yes. Loneview Fibre. 


The Court: Longview Fibre Company. 

Mr. Metzger: Yes. 

Dre Goar. evel, PU. 1. is the plaintiit, 

Mr. Metzger: Yes. 

The Court: T think IT shall have to re-set [135] 
that to—to take its place on the reeular law eal- 
endar and the parties could argue it then, 
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Mr. Metzger: Well, we both request additional 
time to argue it, your Honor. Counsel expects to 
come from San Francisco to participate in the argu- 
ment. 

The Court: Due to that fact I shall vacate this 
setting and re-set it for the 20th of May. And this 
case—I don’t think I’ll work on it any further to- 
day because we didn’t have any intermission, but 
continuously worked for two hours and fifteen min- 
utes. I think it will have to go over until Tuesday, 
but I’d want it to be finished, if it possibly could, 
on that day. You ought to complete it 

Mr. Metzger: J think, your Honor, we ean. 

Mr. Carothers: Well, the docket is clear for us 
Tuesday morning, is that correct ? 


The Court: There is a habeas corpus ease, but 
it shouldn’t take a great while. It may be 10:30 
before we can take this matter up, Tuesday. 

Mr. Metzger: Well, it’s recessed until ten 
o’cloeck with the provision that we may be a little 
while after that getting on, is that my understand- 
ing? 

The Court: Yes, I think we’ll continue until 
say 10:15 on Tuesday morning. 

Mr. Carothers: Just before the Court recesses 
[156] the witness for the plaintiff testified regard- 
ing the fact that he’s—was familiar with this re- 
cording record that was made on—the record needed 
at the plant. We think that it’s only fair and we 
ask the Court to require the plaintiff to make avail- 
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able that chart for inspection by the representatives 
of the City between now and Tuesday. He’s testi- 
fied that he’s 

The Court: Oh, I think that should be done. 
I don’t know whether there’s any objection—not 
the whole chart over al] this period of years, but 
just for the months that are involved. 

Mr. Carothers: From September to February 
26th—September 

The Court: Yes. 

Mr. Carothers: February 26th. 

Mr. Rybolt: I believe, vour Honor, that the wit- 
ness said that that was in Ganton. Now, we'll do 
our best to get it here by that time, but I’m 

The Court: Well, I understood him to say that it 
was here. 


Mr. Metzger: Well, now it develops that—upon 
Inquiry now, T think it is in Canton. We'll try to 
get it here just as fast as we can. 

The Court: Well, I don’t think—I don’t want 
to take the time to have it brought in here, but [137] 
some City—some—one of the City officials may ex- 
amine it for the sole purpose of ascertaining if you 
went over the 6500 during these months involved. 
I assume that’s the one. 

The Court will be at recess until ten o’clock to- 
morrow morning. 


(Whereupon adjournment was taken on this 
ease until 10:15 a.m., April 29.) [138] 
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The Court met pursuant to adjournment; all par- 
ties present. 


WILLIAM PRITZ 
resumed the stand for further examination, and tes- 
tified as follows: 


Direct Examination 
By Mr. Metzger: 

Q. Mr. Pritz, to pick wp—lI think you testified, 
but in any event, what is the fact. Following No- 
vember 24, 1945, did you do anything about setting 
the company’s demand limiter? 

A. Well, after the 24th of November, why I 
proceeded to have our demand limiter adjusted for 
the operation of one furnace, That would be to oper- 
ate on the original block 


Mr. Metzger: <A little bit louder, please. 

A. That would be to operate on the original 
block of 6500 kws. 

The Court: That was what date, Mr. 

The Witness: That would be after November 
24th. 

Q. How soon after that? [139] 

A. Well, at midnight. 

Q. At midnight on what date? 

A. Starting the 25th. 

Q. Starting the 25th. That demand limiter re- 
mained set at that point since that time. Now fol- 
lowing—going right along in that—with the de- 
mand limiter set that way, and if it was in work- 
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ing order, what was the fact as to whether or not 
your operations could impose a demand in excess 
of 6500 kilowatts? 

A. JI didn't get that question. 

Q. I say, assuming vour demand limiter is in 
good working order and operating and set—that you 
set it at midmight on December 24, 1945. Could the 
plant operations impose a demand in excess of 6500 
kilowatts ? mw. No, it could ot, 

Q. It could not. Now, Mr. Pritz, after No- 
vember 24th, or—strike that. What was your prac- 
ticee—what did you do about—if anything, about in- 
specting or comparing the readings of the com- 
pany’s demand meters and the City’s demand 
meter? 

A. Well, it was my practice daily, and several 
times during the interim of the day to look at the 
City demand meter and also check ours, but, of 
course, [ was probally interested in the reading of 
the City’s demand meter because that was the bill- 
Ing demand. [140] 

Q. That's right. Now, when, following Novem- 
bey 24th, did you discover anything seemingly out 
of the way in connection with the City’s demand 
meter? 

A. Well, [ found nothing wrong until the 31st 
of December. 

Q. What did you discover that day? 

A. [ found that on inspection—I arrived at the 
plant at 7:30 in the morning, and it was the eustom 
as I’d pass on to the furnaces, I’d pass through 
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the building where the demand meter was stationed 
—was located, and upon observing the meter I no- 
ticed that a demand of 7500 had been attained. 

Q. What did you do about it? 

A. Well, I contacted the City and asked that 
they send some of their qualified men down to in- 
spect the meier. 

@. Who did vou talk to, if you reeall? 

A. I believe I talked to—on the 31st I believe 
I talked to either Mr. Thomas or Mr. Jones. I am 
not quite certain. 

Q. Mar. Jones is a man in the court room here 
now ? An es. (si 

Q. Sitting on the right side of the court room 
as you are facing. What did vou sav about the 
situation ? 

A. Well, I told Mv. Jones that I felt something 
Was 1n error with their meter, that I was on a one- 
furnace operation and felt that I wouldn't be pull- 
ing a load [141] that would indicate a 7500 demand. 
so during the day after our conversation, the City 
Meter Department sent their representatives down 
to check their meter. 

Q. Well, now before we get down to the repre- 
sentatives, did Mr. Jones sav anything in response 
to your statement to the effect that the plant's op- 
eration was a one-furnace operation, and vou 
couldn't therefore have a demand in excess of 65002 

Mr. Carothers: Just a minute, we object to that. 

Q. Well, all right. In response to your state- 
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ment that vou were on a one-furnace operation, did 
Mr. Jones sav anything about—reply to that? 

A. He merely stated that we were paying for 
12,500 and he didn’t seem concerned that the de- 
mand was at 7500, and he felt that I should not be 
too worried about it. 

Q. Did he—to refresh vour recollection, did he 
or did he not say anything to the effect that the City 
knew that von were on a one-furnace operation, but 
it didn’t make any difference because, we’re going 
to be billed for a demand of 12,500 anyway? 

Mr. Carothers: I object to the question. 

The Court: The question is quite leading, but I 
think I’ let him answer the question. 

A. To the best of my knowledge, he merely 
stated that I was [142] paving for 12,500. 

@. I see. All right. Now, in response to your 
telephone conversation with him, did any repre- 
sentatives from the City come down? 

A. On the 31st of December Mr. Avril and Mr. 
Parker, City meter men, came down to inspect their 
meter—test it. 

Q. Did vou see them and talk to them? 

memes, | clic, 

Q. Did vou have any conversation with them 
concerning the character or magnitude of the com- 
pany’s operations? 

A. Well, I merely stated that I was on a one- 
furnace operation and didn’t believe that TI could 
pull a 7500 load demand. 
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Q. Now, Mr. Pritz, following that day, did any 
Similar event or events take place shortly there- 
after? 

A. Well, on the—New Year’s Day, the first of 
January, why the demand again went up. 

Q. What time of the day? 

A. Well, I ascertained it went up between the 
hours of $:30 >.m. and 7:30 p.m. on New Years 
Dav. 

Q. How do vou fix that time? 

A. Well, at 4:30 p.m. I checked the City demand 
meter before I left the plant; went home and had 
my evening meal and as customary came down to 
the plant in the evening. I got [148] there around 
7:30 and passed through the building again. When 
I checked the meter J noticed the demand was at 
7500 again. 

Q. What was—were you on a one-furnace op- 
eration at that time? 

A. I was on a one-furnace operation. 

Q. And vou had been since the 24th of Novem- 
ber, is that correct? Bye SUS 

Q. What did you do about this City meter’s 
GFeading at that time, on the Ist of January? 

A Rell 1 contacted the City on the 2ntl’ or the 
ard of January, and they sent their meter men down 
again to check their meter. 

Q. Do you recall who you talked to at the City 
at that time? 

A. Off hand [ don’t know who IJ talked to. Hither 
talked to—the only two fellows I’ve ever talked to 
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is Mr. Thomas or Mr. Jones. It would have to be 
either one or the other. 

Q. Who is Mr. Thomas? 

A. Well, he’s one of the foremen. I beheve, on 
the line—tower lines. He handles these sub-stations. 

My. Metzger: For the record will it be admitted 
that Mr. Thomas is in charge of the City’s Tide- 
flat Substation—is that the right answer? [144] 


A. Well, that’s who I usually call when we’re 


in trouble, when we want to know anything. I know 
him better than the other men in the City line 


Q. I see. What did vou say at that time? 

A. Well, I just told him that the—their meter 
registered a demand exceeding 6500, 

Q. Did vou repeat any statement to the effect— 
relating to the magnitude of the company’s opera- 
tions? 

A. Well, I merely stated that their meter regis- 
tered a 7500 demand and that IT questioned it, and 
asked that thev send a 


Q. Did you tell them why you questioned it? 

A. My own personal belief was that I didn’t 
think IT was capable of pulling that much. 

Q. I see, but did you communicate that to Mr. 
Thomas, or whoever you talked te? I know what 
vour belief is, but 


The Court: Tvidently the witness hasn’t a verv 
clear recollection of the matter, 
Mr. Metzger: All right. That's all, 
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Cross-Examination 
iby Mir, Carothers: 

Q. Mr. Pritz, you perhaps testified on—last 
Thursday, but I do not recall, how long had this 
demand limiter device [145] been in operation? 

A. Our demand limiter? 

QO. Yes. 

A. Well, it had heen in operation ever since we 
went on the demand back in “42, I believe. When- 
ever it was necessary that we attain a demand Innit, 
that’s when the limiter was in use. 

Q. Is the same demand limiter there now that 
was put on in 742? A. Yes, sir. 

ae) Your minals are W. VW. Pring? 

A. TPhat’s rieht. 

Q. You were superintendent of the plant on the 
Sth day of July, 1944, were you not? Do you reca!! 
on that date writing a letter to the City of Ta- 
eoma, Department of Public Utilities, in which vou 
discussed the trouble you were having with the de- 
mand limiter and in which letter vou stated: ‘‘We 
wish to advise also that we are planning to pur- 
chase immediately a more suitable demand limiting 
device and will in the future endeavor to manually 
watch our imput rather than depend solely on the 
demand limiter? me ves. sit: [wrote that. 

Q. And you never—you never changed—vonu 
never got a new demand limiter. did you? 

A. Yes, sir, we got a Westinghouse demand lim- 
iter which is [146] in use at the present time. 
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Q. Well, I thought vou just testified that you 
had the same one that you put on in “42? 

A. Well, at that time—at the time that you’re 
talking about, that GM 11 was in action. At the 
present time it is not. 

Q. Asa matter of fact, you had trouble with a 
lot of vour equipment over there, with meters and 
demand limiter and your chart meter. All of them. 
You were continually calling the City about it, were 
you not? 

A. I ealled the City at times to verify and 
check. 

Q. You had the City work on them from time to 
time, did vou not? 

A. They worked on the furnace totalizing me- 
ters. At any time, | don’t believe they took the de- 
mand limiting devices out of the plant to work on 
them. I’ve had them come up and check with me 
against the City demand meter to see that they’re 
running right, and synchronization. 

Q. Mr. Pritz, you know, as a matter of fact, the 
outcome to all these visits that our meter men had, 
and the inspectors made over to your plant, they 
never found the City’s meter out of proper opera- 
tion. When the meter was tested—when it was taken 
out it was—they reported to vou it was correct, did 
they not? [147] A. That’s correct. 

Q. When was the Westinghouse demand limiter 
installed, if vou know 2 

A. In its original form, or its original installa- 
tion, it was installed as merely a recording device 
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—a graph chart, as it were. After this controversy, 
I believe in March of 746, it was hooked up so that 
it became a—a demand limiter in effect the same 
as the original demand limiter that we had, GM 11. 
Q. Then this General [Electric demand meter 
that you refer to in your July 8th, 1944, letter was 
in operation until March, *46, is that right? 
A. It was in operation at the time this—this 
question that we’re talking about. 


Q. Now this—this particular chart meter is right 
out in the open exposed to dust. It wasn’t enclosed 
in a glass case or protected, was it? 

A. Which meter are you referring to? 

Q. I’m speaking of the one that—the meter that 
—the recording meter? 

A. The Westinghouse, you mean? 

Q. Yes. 

A. Well, it’s in our substation and it’s enclosed 
in a glass ease. I guess it’s as clean as possibly 
meters of that type can be kept clean. [148] 

Q. So you are assuming that because our meter 
showed a demand beyond 6500 it was wrong. Is 
that your only reason for assuming it was wrong? 

A. I make the statement that we wouldn’t be 


able to pull 7500 demand. T don’t know whether the 
meter 


your meter was wrong or was correct. 

Q. Well, as a matter of fact, you know that 
you can exceed the 6500 by a considerable number 
of kilowatts on one furnace, can vou not? 
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A. Yes, you could exceed it a few kws., but I—I 
dare—I feel that vou couldn't pull 7500 without in- 
juring your transformer to the extent that it would 
possibly blow up or short out. 

Q. Well, you had sufficient transformer capacity 
there for 12,500, did vou not? 

A. The City had that, but one transformer such 
as we have is incapable of pulling 12,500, 

@. What is the capacity of your transformer ? 

A. Our transformers are 6000 Kva. 

Q. Well, as a matter of fact, you know that that 
could be exceeded by 25 or 30 or 40 per cent, do 
you not? 

A. Ido know that, but if you were pulling 7500 
kw. vour kva. would be wav overrated. 

Mr. Carothers: I think that’s all. 

Phe Court: What do you mean by this demand 
[149] limiter? That vou could just take that much 
energy into your plant and then it wonld—the en- 
erey would cease to flow if you went above that? 

A. ‘The energy would be cut off from going into 
the furnace transformer. We operate on a one-half 
hour demand period. 

The Court: Well, when you set this device at 
6500 kws., how would it get to 7500? 

A. The only way that it conld exceed the set- 
ting at which we had it set would be for the furnace 
to pull a load of power exceeding that. 

he Coutt: “¥Wwell, but I thought that limit—it 
would just automatically shut off the furnaee. 
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A. The limiter if functioning correctly should 
shut the furnace off and it was our endeavor at all 
times through our own men and men with profes- 


sional services 

The Court: Well, I’m not so much concerned 
now with your endeavor, I just want to find out 
something about how this apparatus worked. It 
eould be set at 6590, but then it might automatically 
eo on to a higher figure? 

A. If it wasn’t functioning it would let the 
power go on, yes, sir. 

The Court: And it did actually go on as far as 
you know. In January it was showing 7500? [150] 
1—OHIO (folo Metheny) 10/18 hochwalt 

A. The City demand meter registered 7500, Our 
limiter would not show—it merely kicked the fim- 
nace off, it had no chart or any way 


The Court: Well, did vou have any experience 
of having the furnace kicked off in December or 
January ? 

A. Yes, the furnace would be kicked off several 
times during the day if we came up to the 6500. We 
had the limiter set at 6384 and when the demand— 
the average demand for that period would come up 
to 6384, the furnace should be kicked off as that’s 
where the setting was set for. 

iie Eourt. bit atyno time vou say aiter No- 
vember the 24th did you have the second furnace 
on? 

A. No sir, we were on one-furnace operation. 

The Court: Have von had it on since? 

A. We have 
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The Court: You are still operating on the one 
furnace basis. 

A. One furnace operation. 

The Court: And if you consumed more than 
6500 kw’s in January or December, it was because 
the one unit was using it? 

A. If that were the case it would be that one— 
one would have done it, ves sir. 

The Court: Well then vou were to pay for that 
excess on—a rate independent of the second fur- 
nace? [151] 

A. I believe that’s correct. 

The Court: That question perhaps isn’t a ques- 
tion that’s appropriate to vou. 

That’s all. 

Mr. Carothecrs: Mr, Pritz, 

The Witness: Yes sir. 


Cross-Examination 
By Mr. Carothers: 

Q@. Section three (b) of the contract with Ohio 
provided that: ‘‘The City shall install sufficient 
capacity in its transformers. switches and lines, so 
that power inputs of 7500 kilowatts may be taken 
by the Corporation without injury to the City’s 
farilities..” Now that refers to the initial delivery 
of one furnace. 

Mr. Metzger: Just a minute, if Your Honor 
please, I don’t think this is proper cross-examina- 


fiou. Chis witness—hasn’t 
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The Court: It might have been provoked by the 
question the Court asked, but I don’t know whether 
this witness is 

Mr. Metzger: He hasn’t professed to testify as 
to the contract terms. 

Mr. Carothers: I withdraw the question. That’s 
all. [152] 

tesa. Uars all io. itz, 

Mr. Metzger: Well, just one more question if 
Your Honor, please. 


Redirect Examimation 
By My. Metzger: 

Q. Now, Mr. Pritz, in view of the first question, 
I show you a sheet of paper that’s marked for 
identification Plaintiff’s Exhibit 3. 7 think you 
identified that as the section of the chart made by 
the Westinghouse Recording Demand meter cover- 
ing a period from—sometime early in the morning 
of December 31st to the end of January Ist or per- 
haps into January 2nd. It that correct? 

iN, SERIE 

Q. That covers then the period when you ob- 
served the City’s recording—or City’s demand meter 
to register a demand in excess of 6500? 

Al Yes, 

Q. his graph records the demand from the same 
side of the transformers as the City’s demand 
meter? A. Yes. 

Q. Does it show any demand in excess of 6500 
during that period ? A. No sir, it doesn’t. 
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Q. Does it show any indication that it was not 
recording demands during all of that period, every 
half hour? 

A. It was recording demands all except the time 
that the furnace would be down then it ceased to 
record. 

Q. All the time the furnace was in operation, it 
was recording demands? A. Yes sit. 

Mr. Metzger: We now offer this chart in evi- 
dence. 

Mr. Carothers: No objection. 

‘The Court: It will be admitted. 

(Whereupon the chart referred to above was 
admitted in evidence as Plaintiff’s Exhibit 3.) 


Mir. Metzger: That’s all, Mr. Pritz. 


Mr. Carothers: Just one question on this chart. 


Recross- Examination 

By Mr. Carothers: 

Q. That is a section torn out of a roll 25 to 30 
or 40 feet long. is it not—the section of the chart? 

ieee es ST, 

Q. Just covered two davs. One day and—two or 
three days? ee ‘Uhree dans: 

Mr. Carothets: That's all. [154] 


(Witness excused.) 


Mr. Metzger: Call Mr. Farmer. 
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produced as a witness on behalf of the Plaintiff, 
after being first duly sworn, was examined and 
testified as follows: 


Direct Examination 
By Mr. Metzger: 
What is your name, please? 
Marvin Farmer. 
Beg pardon, I didn’t get it? 
Marvin Farmer. 
Marvin Farmer? A. Yes sir 


OOP OPO 


). Where do vou live, Mr. Farmer? 

A. In Philomath, Oregon. 

Q. Were vou at anv time emploved by Ohio 
Ferro-Allovs Corporation in Tacoma? 

A. Yes sir, I was emploved in ’41 and worked 
until the early part of 743. I was a maintenance 
man and later maintenance superintendent. Then, 
on return from the service I was emploved by them 
again starting on the 19th [155] of December 1945. 

Q. 19th of December, 1947? 

A. At which time I was in Canton, and reported 
out here, the first dav at the plant was the 27th. 

Q. 27th dav of December, 1945? 

A. Yes sir. 

Q. In general, what were vour duties? Did vou 
have anything—in other words, did von have anvy- 
thing to do with the meters—electrical meters af- 
fecting the current, the taking of current—taking 
of enersy, from theyGitve 
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A. Well, at the time I returned, I was trained 
to fill in as Plant Superintendent and at that time 
we had a new maintenance man and it was my 
duties to—that is a maintenance superintendent, 
and it was my duties to assist him and line him out 
on his duties, in which case I had a great deal 
to do with. 

Q. Well, going to the 27th of December—from 
then on, did you have occasion, or was it in line of 
your duty and did vou examine, daily or period- 
ically, the readings of the various meters that were 
installed at the plant? 

a, Yes, as=M, Pritz laid. out to me, that was 
one very important duty and I earried it out to 
the best of my ability of checking several times a 
day on each one of the meters. 

Q. Well, on December thirtv—27th, 1941—fortv 
—excuse me— [156] four o'clock, I beg your par- 
don, what maximum demand was registered on the 
City’s meter? 

A. Well, as near as I could figure, it was about 
6350. 

Q. 6350? 

A. And, at that time, why Mr. Fudge and I fig- 
ured it together. 

Q. Who is Mr. Fudge? 

A. Ma. Fudge is G. E.—General Eleetrie Serv- 
ice Engmecr. 

Q. Service engineer? A. Yes sir. 

Q. From the General Electric Company 2? 

A. Yes sir. 
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Q. What was he doing in the plant? 

A. Well, it seemed that Mr. Pritz called him 
down to make a general check on our recording 
meter as to svnchronism with the power company’s 
meter. 

Q. I see. On the—January twenty—or Decem- 
ber 27th, 1945, the City’s meter recorded 6300, did 
vou say, or 

A. As near as we could figure, it was about 
6350. 

Q. 6350. Now that meter in its operation, Mr. 
Farmer, records the highest demand that’s been 
previously imposed, does it not? Since it was last 
reset ? 

A. Once a month they would reset that meter. 

Q. Yes. 

A. Then there was a needle on that meter that 
would stay [157] fixed. 

Q. In other words if they set it on the first of 


the month or the last day of the month, the next 
day there was a maximum demand of—of, we’ll say 
6000 kilowatts, the indicating needle would go up 
to 6000 kilowatts. Is that correct? 

A. hat’s correct. Any half hour period would 
place it. 

Q. Well then if the next day there was no de- 
mand that high, the needle would still stay at 6000? 

A. That’s correct. 

Q. And if the following day there was a little 
higher demand of 6100, the needle would—the in- 
dicating needle would move up to 6100? 

A. That’s correct. 
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Q. So that—that meter never showed when the 
demand reached that high point? 

A. No, that meter could not record any date, 
eitercllte 

Q. Just simply said that sometime since it was 
last re-set, the demand got up this high? 

a. Ubat's correct, 

Q. Well on December 27th, the City’s demand 
meter was at 6350. That meant that no demand 
more than that had been imposed, according to that 
meter during the month of December to that date. 
Ts that correct ? 

A. That's correct because Mr. Fudge was as- 
sisting me in [158] getting familiar with the—Mr. 
Crites was assisting me in getting familiar with the 
meters again. It had been several vears 


Q. Well, T’m just asking vou about the—that’s 
a fact as to this meter? A. Yes. 

Q. Did you compare that with the record made 
by the company’s recording—Westinghouse Demand 
Meter? 

A. Yes, it was—the company’s meter was right 
above it and it was just a glance wp there, and it 
was 


Q. Two were on the same panel 2 

aA. Yes, right adjacent. 

Q. You could look at one and at the other with- 
out moving from where you were standing. Is that 
right? A. Yes. 


Q. And the—what was the practice compared 
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with—between the City’s meter and the company 
meter at that time? 

A. You mean in the 

Q. Did they show the same demand? Approxi- 
matelv ? 

A. Well, they were very close, as best we could 
tell. That needle on the power company’s meter was 
so fine that it’s hard to make an accurate check 
on it, but—— 

Q. When vou say the power company, you mean 
the City, is that right? eee vies Sit. 

Q. Now, following December 27th, when did vou 


notice anything that seemed to vou out of the way 
with either of them, if anything? 

A. Well, the morning of the 31st, the meter was 
—the City meter was way above 6500—indicating 
way above 6500, 

Q. Was there any corresponding increase in de- 
mand registered on the company’s meter ? 

nee No sir 

Q. Mr. Pritz has testified that he called the City 
and the City representatives came down to the plant 
on the 31st dav of December, 1945. 

A. My. Avril was in the plant on the 31st, yes. 

Q. Did vou see him or talk to him? A. Yes. 

Q. Did you say anything to him regarding this 
—demand that the Citv’s meter appear to have 
reeistered 2? 

A. Well yes, it—with me it was an elimination 
of error. T wanted to get it straightened out, and T 
explained to him the situation of one-furnace oper- 
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ation, and the fact that our meter seemed to be— 
our demand limiter seemed to he working correctly 
at that time, and that it would be next to impossible 
to draw that load on one furnace. 

Q. Now, as I understand vou, vou told him that 
the plant was on one-furnace operation and that it 
would be, as you sav, next to impossible to draw a 
load the City meter [160] registered ? 

A. Yes sir. 

Q. Dida similar occurrence happen the next day 
or a dav or two thereafter ? 

A. Well on the 31st 1¢ happened. 

Q. We've been talking abont the 31st, 31st of 
December. 

A. It never happened after the 31st, no. 

Q. What about the Ist of January? 

A. Now, wait a minute. | recall that statement. 
It never happened after the 31st with the excep- 
mon ot the first of January that we know about. 
The first of January it did happen. I get my dates 
mixed up. 

Q. What time did it happen on the first of 
January ? 

A. It happened in the evening of the first. be- 
tween four thirty and—as far as IT know, seven 
tinriy. IseTrivedwt the plant at eight and Sir. Pritz 
ealled my attention to it. 

Q. You observed vourself the City’s meter was 
then registering a demand in excess of 6500? 

A. ¥qsesir. 
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Q. Did you check again the City’s recording 
meter at that time—the company’s recording meter? 

A. Yes. 

Q. Did it show any excessive demand ? 

A. Well no, it didn’t show any excessive demand 
over 6500. [161] 

Q. Did the City’s man come down there after 
—about it? 

Pee Vell) Mir Pritz, I believe, called them up 
on the following day and they come down the day 
following that. 

Q. Who came down that time? 

A. Mr. Avril, I believe, and there was somebody 
with him. I believe it was a Mr. Parker. 


Q. I see. Now, when they—did you have any 


conversation with those gentlemen, when they were 
down there on the 2nd or 3rd of January? 

A. Yes sir. 

Q. 7°46. I take it, Mr. Farmer, you were more 
interested in tracing where the error was, if there 
was an error.. A. That’s true. 

Q. Did you have much the same conversation 
with these people on that occasion as on previous 
occasions ? 

A. Yes, the same situation exists, therefore the 
same conversation existed. It was much the same 
thing. 

Q. In other words, as I understand you, you 
were saving, ‘‘We’re on one furnace operation and 
we can’t go on over 6500. Now how did this hap- 
pen?” Is that right? 

A. That is the 
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Q> That’s the gist of it? 
A. ‘That is the general 
Q. Topic or trend of the conversation? Is that 
right ? A. Yes sir. [162] 
Mr. Metzger: ‘That's all. 
The Court: Well, what I’m interested in is did 
vou find anything that was wrong. Not so mneh 


what vou said. Whose meter was off, Was that dis- 
covered to your knowledge? And if vou don’t know, 
just say vou don't know. 

The Witness: That wasn’t discovered. 


Cross Examination 
By Mr. Carothers: 

Q. Mr. Pritz—or, I mean, Mr. Farmer, the fact 
remains that any time that the City man came down, 
that is to various factors, meter readings, and so 
forth, that they found that the Citv’s meter was 
correct ui all these tests. Isn't that true? 

m awiey said thet it avas correct at tlamuime 
ves sir. 

Q. You found that on the early morning of De- 
cember 31, 1945, that the City’s meter had gone up 
bevond 6500? A. Yes sir. 

Q. What time was that? 

A. Well, IT believe IT arrived there abont,—be- 
tween seven and seven fifteen and that is the gen- 
ral time I first made the rounds through the plant. 

Q. Well, but that meter, any time between the 
27th of December which was the first dav vou were 
there, and the early morning of the 31st of Decem- 
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ber, could have [163] registered that demand in ex- 
cess of 6500. Is that not true? 

A. That would have been true had I not been 
looking. 

Q. Well,— 

A. But I watched it very closely. 

Q. Well, but it might have registered that on 
the night of the 30th of December, might it not? 

A. Sometime during the night, after the time I 
left, it could have, ves. 

Q. And, vou didn’t—your recording meter chart 
is rolled up in rolls as it passes the recording in- 
strument, isn’t it? 

A. The company’s—that’s what all those eom- 
pany meters does, ves. 

Q. Yes. So that vou couldn’t inspect vour re- 
cording meter to find out when that went up bevond 
6500, could vou? 

A. It’s a very simple matter to remove that roll 
and roll it out. I did that quite extensively. 

Q. Well, how can vou explain the fact that this 
particular piece of this chart is torn off at six 
o'clock in the morning and on the 3rd or 2nd of 
December. Where’s the rest of that chart? 

A. I believe that it’s at the plant. 1 have good 
eoutact with the company, but I wouldn’t know 
where it was. 

Q. You don’t know? A. No sir. 

Q. You don’t know why that isn’t here? 

ie Norsir: 
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Q. Now you said that this demand in excess of 
6500 didn’t occur again after the 3rd of January 
1946, Is that right? A. hat is not right: 

Q. When did it occur again? 

A. Aceording to vour meter 

Q. Yes. 

A. you cannot tell if it increased to a point 
—just so it didn’t increase to a poimt above the 
reading that it was set there. There would be no 
way to record it. You’d have to stand on watch at 
each half hour period to make a statement like that. 

(. As a matter of fact on the 3rd of Jannen, 
1946, when our City men checked vour meter and 
our meter, they found a discrepaney, did they not, 


in the readings of the two meters ? 

A. It might have been a slight one, but it was 
not a discrepaney of noteworthy value. I believe 
that they were a few fractions off, but they weren’t 
beyond the normal error of meters. 

Q. They set the meter back to what position on 
the 3rd of January? [165] 

A. The same position that it was in when they 
come to work on it. 

Q. That was what? 

A. Just slightly above 65, T believe. I know 
it was in the neighborhood—excuse me, seventy- 
five. I know it was in the neighborhood of seventy- 
five, 

Q. All the local people were quite concerned 
about the fact that you were exceeding your 6500 
demand over there, according to the City’s meter, 
were you not? 
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A. Verv definitely we were concerned. ‘That’s 
what we're billed on—I mean that’s what the com- 
pany is billed on. 

Q@. And vou knew that vou were supposed to 
keep that below the 6500, didn’t vou? 

ee lla 1s correct, 

Q@. Yes, and the home office was after von about 
wanting to see that vou keep it down? 

A. ‘That is correct. 

Q. Yes. 

Mr. Carothers: That’s all. 


Redirect Examination 
By Mr. Metzger: 
Q. You did keep it down, did you not? 
A. That is correct. 
Mr. Metzger: That’s all, Mr. Farmer. [166] 


(Witness excused. ) 


Myr. Metzger: Call Mr. Jones. 


ROBERT R. JONES 
produced as a witness on behalf of the Plaintiff, 
after being first duly sworn, was examined and 
testified as follows: 


Direct Examination 
By Mr. Metzger: 
Q. What is vour name, sir? 
A. Robert R. Jones. 
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Q. And where do you live? 

we ~©6Akyror, Ohio. 

Q. Do you have a profession? 

A. Iam a consulting engineer—professional en- 
gineer in the State of Ohio. 

Q. In what branch of engineering, if any, do 
you specialize ? 

A. My professional card is electrical, mechan- 
ical and metallurgical. 

Q. Are vou at present employed by Ohio Ferro- 
Alloys Corporation ? 

A. Under a retainer. I’m not on their payroll. 

Q. As a consulting engineer? [167] 

A. As a consulting engineer. 

Q. Did you have any comnection or problems 
with—by Ohio Ferro-Allovs Corporation in 1940? 

oo Y 0s,.S11'. 

Q. What was the nature of that? 

Ae i was employed to make A tip to the Page 
Northwest to mvestigate sites and power conditions 
and to determine a location for a western plant. 
Did you approach the City of Tacoma? 
Loclid. 

Whom did vou contact? 

A. Mr. R. D. O’Neil. 

Q. He was then Commissioner of Public Utili- 
ties? A. Yes sit’. 


Q. And, with what resuli—what was the result 


! 


of your contact with him? 
A. { took baek with me a proposal—a proposed 
contract offered me hy Mr. O'Neil for a block of 
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power, or a quantity of power sufficient for the 
plant that we then had in mind building. 

Q. Was that for a one single furnace operation 
or a multiple furnace operation ? 

A. No, it was for a single furnace operation 
primarily with a paragraph in there, or a consider- 
ation for a second furnace which was not then 
authorized, but a second furnace [168] was provided 
for in this original proposal that My. O'Neil gave 
me. 

Q. Followiug that proposal, briefiv, did vou have 
any further connection or negotiation of contract 
that was ultimately entered into? 

#. I came back in late January “41. 

Q. Did anyone accompany you? 

A. My. Weitzenkorn. 

Q. Who is he? 

A. He was the executive Vice President of the 
company. 

(. When you got here, whom did you contact 
or deal with? A Mr KR. DY. O'Neil. 

OP wire. D) O'Neil. 1 take it, vow were still 
endeavoring to get a contract that would be accept- 
able for the furnishing of electrical energy, is that 
correct? me Ehais cores 

Q. Well, at the time of that meeting what were 
the principal points of difference or disagreement 
between A. Well 

@. Ohio Ferro on one side and the City on the 
other? 


A. There were three or four major points. One 
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of them was starting rate. The reason for certain 
amount of experimental work which we'd have to 
do in a new industry and a new location with new 
raw materials. 

Q. All right. [169] 

A. The second was the question of power fae- 


Oo Yes; 

A. ‘The third was the escrow rate—escrow clause. 

Q. "The escrow clause. 

A. And the fourth was a discussion on the sec- 
ond furnace—second block—the taking of the sec- 
ond block. 

Q. I see. Well, in this lawsuit we’re concerned 
only with the second block, so—now, getting down 
to the second block, what matters of difference— 
points of difference were there that developed when 
vou commenced vour negotiations at that time? 

A. As I remember it, the City’s proposal pro- 
vided for but one taking and a then permanent sus- 
pension. The—we knew that there would probably be 
more than one taking, business affairs being as they 
usually are, so we had to provide for more than one 
taking of the furnace. Tn other words, the first tak- 
ing and then a shutting down, and then if business 
conditions developed—heitered, a second taking 
and so on until the lapse of contract. 

Q. Now, you're talking about—specifically about 
the block of power or load for the—for the second 
furnace operation. A es, 

Q. Js that correct? [170] Ae Mesesin: 
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Q. All right. One question before I go on with 
that,—what time was it that you were here with Mr. 
Weitzenkorn? 

A. It was the latter part of January of 741. 

Q. Latter part of January. Well now in addi- 
tion to this question of provisions for suspension 
and resumption of taking of the power for the sec- 
ond furnace, what other matters of difference or— 

A. Well, these other matters that I mentioned 
before 


Q. I’m talking only about the second furnace. 

A. Oh, about the second furnace? 

Q. Just the second furnace. 

A. Well, the discussion turned somewhat on the 
first taking and first session of that furnace. As I 
recall it, the City had made a proposal that after 
the running of the second furnace for a time; in 
other words, the first taking which was in that case 
the only taking, then we—we would be required to 
buy from the City a separate set of power to serve 
that second furnace. Our counter-proposal which I 
wrote and sent Mr. O’Neil prior to my visit here 
provided that we pay the mterest on that equip- 
ment only during the time that we did not use the 
second block. 

It is my recollection now that Mi. O’Neil [171] 
said that that was—neither one of those things 
conld be done legally by the City. He didn't ex- 
plain why or what but the statement was made and 
T heard it. Therefore, he proposed an alternate 
which is incorporated in the contract. 
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Q. He proposed what? A. An alternate. 

Q. I see. I misunderstood you. 

A. Which is the alternate in the contract. 

Q. What was that? 

A. That we pay for this second furnace—second 
block at the time of the first taking for twelve 
mouths, whether we used it or not. The minute we 
engaged—took on this block we were required to 
pay for it fora vear. The reason for that was that 
this years’ use would give sufficient revenue to the 
City to pay for the labor they would be put to to 
install equipment for the use of the second block. 

Q. I see. 

A. That was the first taking, the first year and 
then that only. 

Q. All right. You said, that was the condition 
that was laid down by Mr. O'Neil? 

A. My. O’Neil’s condition. 

Q. And that was the final action of you and Mr. 
Weitzenkorn [172] with respect thereto, vou ae- 
cepted that? 

A. We accepted it. 

Q. All vight. Now, what—as I understand it, 
when you—your orginal conversations or discus- 
sions, your proposals contemplated that you might 
put on more than one—more than a second furnace 
—might have, perhaps, multiple furnace opera- 
tions? 

A. Well, that’s all the provision engineer makes. 
He docsn’t know 
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Q. Well what did Mr. O’Neil say about that? 

A. He wouldn’t stand for it. He said, ‘No’, 
he wasn’t interested in more than two furnace op- 
erations here. 

Q. I see. So, he laid down this condition that— 

A. He laid down that condition. 

oO 


initial block and the second furnace operation as 


to have the one furnace operation as an 


one additional block of power? 

eee Chats right. 

Q. Now, you said one of the things you were 
concerned about—vou—Ohio was concerned about 
was the right to take the furnace for the second 
block, suspend the taking and later on resume the 
taking of eurrent for that block? 

fee Uiat is correct. 

Q. In your negotiations with Mr. O’Neil what 
was said—done about that? [173] 

A. That was provided for. 

Q. How—what did My. O’Neil say and what did 
you say and so on? 

A. It was provided for in this way. Mr. O’Neil 
said that after it’s first use 


Mi. Carothers: Just one minute. 

The Court: I think I shall sustain the objection 
to all this detail and discussion, Mr. Metzger, that 
is set forth finally in the contract. What we’re con- 
eerned with is the contract and not all of these de- 
tails, and I will sustain an objection. I assume 
that one was made. 

Mi. Carothers: Yes. I object. 
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My. Metzger: If your Honor please 
The Court: If he wants to talk about what’s in 
the contract and you desire to ask him about any 


particular paragraph of the contract that is perti- 
nent to the controversy here, why you'll not be lim- 
ited or denied that right, but surely we must give 
some consideration to a written contract as it was 
finally and solemnly promulgated and put forth. 
Mr. Metzger: That’s true except that it 


ihe Court: You can’t vary its terms by what 
one witness says his understanding was and an- 
other 
Mi. Metzger: Well, I—I’m not trying to [174] 
The Court: Well, let’s get along now. If you 


have some particular questions you wanted—on the 
phase of the contract. 

Ma, Metzger: All meht. 

Q. Mr. Jones. if you'll take a look at the con- 
tract in evidence here—I don’t know what the ex- 
and turn to Article 10, sub- 
paragraph (A). The caption of that sub-paragraph 
savs—-the caption of the Article is Alteration or 
Cancellation of Contract Demand. The caption of 
sub-paragraph (A) is ‘For contract demands in 
excess of the initial block of six thousand five hun- 
dred (6500) kilowatts.’" To what does that refer? 

A. That refers to the second block—seeond fur- 
nace block. 


hibit number is now 


Q. Second block. In other words, this contract 
provided for two blocks of power? 


A. Correet. 
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©. Now, in that sub-paragraph (a) there is a 
provision— think it’s in the second paragraph‘ In 
the event the corporation elects to exercise its right 
of alteration,’—‘‘and drops the additional power, 
the City is thereupon relieved of its firm power obli- 
gations for this additional block, and will again 
supply the power referred to upon written request 
from the Corporation, only if and when, in the 
City’s judgment, surplus power is available in suf- 
ficient quantity to meet the Corporation’s additional 
requirements.’ Now, in respect to that paragraph— 
to that sentence Mr. Jones, in your negotiations 
with Mr. O’Neil, what did he sav as to what—ahbout 
surplus power? 

A. Surplus power was understood and discussed 
and agreed to there, was that power which the City 
had had or might have available over and above a-— 
commitments to their contract customers or to their 
regular customers at that time. 

Q. What did My. O’Neil say about the phrase 
in this sentence that I have read to you, “in the 
City’s judgment’’? 

A. Well, of course the City would have to exer- 
eise its judgment in that because it alone had the 
data. We had no data upon which to exercise our 
judement as to how mueh power the City had 
available. 

©. So it was the City’s judgment as to whether 
they had surplus power ? A. Comreer, 

ee Bat ih thewelted surplus power and you 
vanted it, you could resume operation on the sec- 
ond furnace ? cee Cs, Sit, 


2a) The Ohio Ferro-Alloys Corp. 


(Testimony of Robert R. Jones.) 

@ Is that right? A. Thats righ 

Q. Now, what vou said about the definition or 
discussion of surplus power, the term is then under- 
stood or [176] defined—is that vou definition or 
connotation of that term in the electrical world—— 

A. That’s the common use of that term—that 
term is commonly used. 

Q. Now, the next sentence in that paragraph, 
Mr. Jones, ‘‘Tf and when the Corporation and the 
City mutually agree that the City will again deliver 
power,’ it says ‘*such service will be on a firm basis 
and payments for the energy used shall be made ac- 
cording to the provisions of the contract.*? What 
was said, if anything, about—by Mr. O’Neil—the 
City, what was meant by ‘payments for the energy 
used? ? 

A. Why it meant just that—that we would pay 
for the energy we took at the time we took it, and 
certainly not for the time we didn't take it. 

Q. Well, now, let me—let me get this clear. This 
contract makes no provision for a consumption or 
energy rate, as such, does it? 

A. Except in the starting period, no. 

Q. [xcept in the starting period—the first six 
months when you're getting underway. 

Ne Wes, 

Q. It’s all on a demand basis? 

A. <All on a demand basis. 

Q. Whether it’s the first load or the second 
load? [177] 

A. It’s on a block power basis, really. 
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Q. Isee. So actually, at no time, was payment 
made on the basis—exactly of the energy used? 

A. No, sir. 

Q. Payment was always based on the demand— 
that is, on the possible—total amount you could 
use ? Mm Yes,jsi% 

@. And so herein, the term ‘‘parment for the 
energy used’’ is payment for the time vou had the 
right to impose the demand for the second block ? 

A. That is—that was our understanding. 

Q. Is that what M1. O’Neil said to you? 

A. Mr. O’Neil said that, yes. 

Myr. Carothers: We still object to all this testi- 
mony. 

The Court: It isn’t very helpful to The Court in 
interpreting the issues that are being submitted. 

The sum and substance of this paragraph was 
that if they went on again with the second unit, 
they'd have to pay at least for 6000 kw’s. 

he Witness: Correct. 

The Court: And then if they exceeded 6000 kw’s 
at any time, they’d pay on a demand basis. 

The Witness: Yes, if they exceeded 6000 kw's 
at any time coupled with the other unit, well then 
[178] the ‘‘rachet’’ clause would go into effect, and 
they'd pay on the then demand, which would be the 
billing demand. 

My. Carothers: You’d eembine 
naces exceeded 12,500. 

The Court: IY understand that and I think that 
is quite clear. What we are primarily concerned 


ze, 


ti heey hua 
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with in this case, of course, is—as to whether there 
was a suspension on the provision of Section 19 of 
the contract, or whether there was a suspension by 
mutual agreement and whether the second taking 
that actually did oceuy here, was a new taking so it 
would be covered by this one vear’s lability. 

My. Metzger: Well, partiallv. The first two 
phases are correct, your Honor. The second phase, 
I’m not so—I think is important and I think this 
contract is not clear, and that’s why I think the 
circumstances under which it was entered into and 
the terms as understood by the parties who negoti- 
ated is proper. 

The Court: The Court isn’t going to go into that 
because to me, it 1s clear enough, Ma. Metzger. It’s 
clear enough for the purpose of—the Court hasn’t 
judged upon this particular phase of it. If there 
Was any particular discussion about this thirty day 
notice, L would be glad to have if this witness dis- 
cussed with the [179] other parties, as to what con- 
stituted a thirty dav notice. 

Mr. Metzger: I don’t know. 

The Court: Frankly, vour—the admitted facts 
here throw very little Hight upon that. The testi- 
mony so far hasn*t—whether a letter had been writ- 
ten that within 30 days from this time we are going 
to cease to take the power for the second unit, and 
then 380 days came and they continued to take 
power. Now if there is anything—if there is any- 
thing 


any discussion 


Mr. Metzger: Well, there is no diseussion about 
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that so far as I know. May we recess at this time, 
if vour Honor please? 

The Court: We’ve got to finish this case today, 
Mir, 

Mr. Metzger: I appreciate that 

The Court: And I don’t know 

Mia Metzger: the desire of the Court to 
finish. 

The Court: 
has. 

My. Carothers: I think in view of the statements 
the Court has made, the defendant can shorten 
eonsiderably our testimony because the position 
the Court has taken would indicate that the Court 
considers that testimony more or less immaterial 
any wav—that is, all these discussions leading up 
to the signing of the contract. [180] 

The Court: Well, I think the disecusions and the 


exchange of correspondence and so forth between 


how many witnesses the City 


Mi. O’Neil and the parties, are very material. 

Mr. Carothers: You are referring to the suspen- 
sion? 

‘The Court: That’s right. 

Mr. Carothers: 1 was speaking of the negotia- 
tions leading up to the contract, your Honor. 

The Court: That, I shall have to limit the testi- 
mony substantially in that regard, because doubtless 
there were many hours of conversations and dis- 
CuSSIONS. 

My. Metzger: Well, we’re not going into any- 
thing except that bears on this point. 
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The Court: As a matter of law, of course, unless 
the contract is ambiguous in its terms, it’s the cul- 
mination of all these various negotiations, and the 
Court will not lightly set any part of it aside, un- 
less it is so ambiguous or uncertain that we can’t— 

Mr. Metzger: Well, we don’t ask that anv part 
be set aside. We ask merely that it be interpreted. 

The Court: Well, there are two things that I am 
going to have to interpret here, as [ have indicated. 
One is, whether there was a suspension by reason 
of some [181] situation arising beyond the control 
of the parties under this Section 19 of the Act, or 
whether it was by mutual consent and agreement, 
beth parties feeling it was to their advantage to 
suspend at the time. There is no question involved 
here but that there had been a use for the twelve 
month period. 

Myr. Metzger: Yes, sir. 

The Court: That is conceded by all of the par- 
ties. And then, whether this resumption was a re- 
sumption under the provisions of this contract,— 
that required another twelve months before there 
could be any change made, or whether it was just a 
taking up where the break had oceurred earlier and 
it was subject to suspension then under the thirty 
day Innitation—thirty day notice as provided in the 
eontract. 

Mr. Metzger: hat, 1 think vour Honor—your 
Monor’s statement to me indicates that vour Honor 
is sSHehtly confused in that phase of the case. The 
issuc—the first two propositions are these: If this 
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suspension excuses under Article 19, then we have 
in effect a continuous taking until the time when- 
ever it was dropped in 1945 or 46, and that’s that. 
a 


Then we have the question whether it was a 
taking which, by mutual suspension—the original 
suspension, was wholly outside of the contract and 
it [182] doesn’t count, so that the suspension in 745 
was an Initial suspension. Then lastly, we have 
the question which is the declaratory part of the 
yuestion, the case. That’s the interpretation of this 
contract, so in the future, in the event we should— 
the City and the Company should agree to resume 
delivery to this second furnace, would the Corpora- 
tion have to take and pay for a vear’s operation or 
could they take and—if the City agreed that they 
night, and then suspend after taking for six months 
and only pay for six months. 

Mr. Carothers: You don’t mean by agreement. 

My. Metzger: No, by the terms—but I said, if 
the City and the Corporation should mutually agree 
to resume delivery. ‘That’s the language of the 
contract, then the contract says that we take it and 
we can alter it downward upon three—one month’s 
notice. Then the question is, if we do that, of course, 
the City may never agree, the Citv may never have 
surplus power, but we're asking the Court to de- 
termine what our rights are in case they should. We 
contend that under the terms of this contract, prop- 
erly construed, if that event oceurs or if it has oe- 
curred in the history of this Corporation, that our 
hability for taking this—on the second taking of 
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the second block or second load [183] is hmited for 
the months that we took it. 

The Court: Well I have several questions in 
mind, but I’m not going to ask them now because 
we would be here until one o’clock. 

We'll now take an intermission until two o’clock 
this afternoon. 


(Recess. ) 


2-00 o’ Glock P.M. 


The Court: Now, vou may proceed, Mr. Metzger. 
T don’t think you had finished vour direet examina- 
tion, had you? 


Direct Kxamination 
(Resumed) 
By My. Metzger: 

Q. How extensive has been vour experience and 
practice as an electrical engimeer? 

A. I have an engineering degree from the Ste- 
vens Institute of Technology, in the Class of 1901, 
and [ have been connected with power work, in one 
form ov another, substantially ever sinee that time. 

Q. Just briefly, do vou work for any public 
utilities, electrical 

Q. What? 

A. No, not in the period I am testifying about 
now; I did work for some railway companies before 
TI went to college. 


A. I never have. 
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Q. Now. vour work has been since 1901 largely 
in the electrical field ? 

A. Not altogether, electrical and mechanical. 

Q. Mr. Jones, to an engineer, particularly to an 
electrical engineer, the contract relating to the sup- 
ply and the taking of electrical energy, what does 
the term ‘‘load’’ [185] mean? 

A. Why “load” generally speaking, means a 
block of power, or a quantity of power. 

Q. Quantity of power. Well, now, referring to 
the contract which you have in your hand, Exhibit 
2, | think—— ’ 

The Court: The Exhibit’s right onthe front. of 
the document. 

Mr. Metzger: 5—Exhibit 5. 

The Court: Exhibit 5. 

Q. And turning to Article X. 1 think it is the 
last paragraph of sub-section (a). There is an ex- 
pression in there: ‘‘and shall have made at least 
twelve (12) consecutive monthly payments at the 
specified rate for this load’’— what, as an electrical 
engineer, one versed in contracts for electrical en- 
erev—what does that term ‘‘this load’’ refer to, in 
that contract ? 

A. What paragraph was that, Mr. 

Q. Section 10, subsection (a). I think it is the 
last paragraph, it’s in, or the last unnumbered para- 
graph just before the sub-paragraph beginning (b). 

A. Oh, over here. Well. that refers to the 6,000 
kilowatt bloek. 
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@. You mean the block for the second furnace ? 

A. The block for the second furnace. 

Q. And the expression ‘‘at least twelve (12) con- 
secutive [186] monthly payments’’—is the twelve 
consecutive monthly payments that were required 
to be made at the first taking from that block, or 
load? 

A. Why, they required twelve consecutive 


monthly payments on that block, and 

Q. When it says in that same paragraph that 
—just referred to ‘‘at least twelve consecutive 
g 


that means the first twelve 
monthly payments that were required when the 


monthly payments,’ 


Company first took this second block of power? 

A. Correct. 

The Court: Tt doesn’t seem to me that’s a mat- 
ter of interpretation at all; it’s as plain as ean be, 
and there isn’t any question. The Court under- 
stands that, Mr. Metzger. 

@. Mr. Jones 

The Court: I would like to have the witness ex- 
plain what he understands by the term ‘‘rachet 
clause. ’’ 

The Witness: Well, vour Honor, a rachet clause 
is a term that applies to demands taken over, the 
COlLPActsdenmema, in which the-—— 


The Court: The charge is made on a peak load 
thereafter ? 

The Witness: or eleven months. 
Phe Court: Or for a month, or whatever it is. 
The Witness: Well, whatever the rachet clause 


[187] in here—generally speaking, it is for a term 
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of months. That billing demand obtains and holds 
for that time, whatever is specified in the contract. 

The Court: Well, it’s conceded here, isn’t it, 
that it holds for a month, or for the whole twelve 
months ? 

Mi. Carothers: It holds for eleven months. 

The Court: For eleven months, then? 

Mr. Metzger: That’s not conceded, your Honor. 

The Court: Which is this rachet clause in your 
contract—which clause is the rachet clause? 

Mr. Metzger: You’ll find it, your Honor, please, 
T think there is no dispute about it, as a matter of 
fact. if you will turn to paragraph 7, of the con- 
tract 

The Court: Under ‘‘ Billing Demand ?”’ 

Mr. Metzger: Yes, a proviso at the end of that 
paragraph, it says: ‘‘provided, however, that the 
billing demand for any month shall not be less than 


the highest actual demand which oecurred during 


the immediately preceding eleven months 

The Court: I see. 

Mr. Metzger: Well, that is, I think, conceded by 
everybody to be the ‘‘rachet clause”’ of the contract. 
I don’t think there is any dispute about it. As a 
matter [188] of fact, the only time the word 
‘‘rachet”’ clause is used, it says: ‘‘the rachet clause 
specified under Billing Demand.”’ 

Q. Mr. Jones, you’re familar with the devices 
installed by the Ohio Ferro-Allovs Corporation to 
record and limit demands imposed upon the City’s 
electrical facilities ? 

A. Iam, I designed it. 
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Q. Of what do they consist? 

A. Well, the power coming into the plant comes 
first through the City’s ratio transformers, and then 
through a similar set on our bus bars, there being 
only a Short distance between them and no use of 
power so the same current passes through one as 
through the other. These current transformers 
operate a watt hour meter, recording the energy 
used by the plant in kilowatt hours. That watt hour 
meter is there principally to operate a demand 
limiter, which—this demand limiter the General 
Electric makes, is operated by impulses from this 
watt hour meter, which receives its energy or its 
portional energy from the current transformers. 
The demand limiter has on it two contacts, 
adjustable contacts. It is a machine in which a hand 
rotates every thirty minutes, which is the demand 
eyele; and it has a pair of hands which oscillate 
up and down every thirty minutes, or every demand 
cycle; and one of these hands rises steadily, and the 
other [189] hand rises as the demand is made. If 
it gets ahead of the ideal demand hand, which is 
the first one, showing that we are taking power 
faster than we should, then an alarm is sounded; 
and after a few seconds’ time delay, it trips the oil 
igi, breaker Ona furiace. The furmace that is—= 
one of the furnaces that is energized. If we are 
operating two, it trips one of them; if we are 
operating only one, it trips that one, thereby 
stoppme all power until the beginning of the eyecle 
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again, when we can again throw in the furnace. 
Well, that’s demand limiter. 

Q. Under the operation of that furnace, or that 
demand limiter if set to trip or open the oil circuit 
breaker, that vou speak of, below 6,500 kws. 

A. It will open it wherever it is set. 

Q. Well, if the limiter is set below—say 6,380? 

A. If it’s set below 6,500, or if it’s set at 6,380, 
it would take the furnace off when it reached that 


point. 

Q. And that demand limiter is set at the 
beginning of where the power comes into the plant, 
is that right? 

A. Exactly, it’s operated from the same radio 
transformers at the entrance to the plant. 

Q. At the City’s—the same potential or ratio 
transformers that is the same as the City’s? 

A. Well, the Citv—thev're similar—the City 
have theirs [190] on a pole out there, and ours 
are in our switchboard structure. Now the second 
limiter isa 


operating off the same ratio transform- 
ers as the Westinghouse demand curve drawing, 
or strip chart demand meter, which draws for each 
half hour, a curve or a line, the height of which 
represents the power taken in that area. Now it, 
too, has contacts—an adjustable contact that can be 
adjusted to limit the height what this line may reach 
hefore the contacts are energized; and once they 
are energized, it also trips the circuit breakers. 

Q. Well, so we don’t confuse the Court or 
counsel, this graphic demand meter, or Westinghouse 
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graphic demand meter, was not set up to act as a 
demand limiter, prior to some time in 1946, was it? 

A. [don’t know when it was energized. 

Q. You don’t know? 

A. No, I don’t know. 

Q. So as far as you are concerned, you are not 
here to make any claim that it was? 

A. No, I don't know. 

Q. Now, the chart or graph that this Westing- 
house demand meter makes, did you as part of your 
duties, did vou, or did vou not examine that chart, 
during the time the—from say the Ist of September 
last year to the end of February—from the Ist of 
September, 1945, to the end of [191] February, 
1946 ? 

*®. J couldn't say that I] examined them aljew 
examined all that came to me, and most of them 


eame to me. 

Mr. Boyle: We are objecting, vour Honor—we 
renew our objection to all this oral testimony about 
this graph. They haven't explained vet why 

The Court: I think I shall sustain the objection. 
If this graph is material, it niust first be shown 
that it’s not available. If he has an independent 


recollection, and if it is available, it would be the 
best evidence. 

Q. Well, Mr. Jones, do vou know where that 
record is, that chart? 

A. No, sir, | do not. L suppose you mean the 
one for December, January 

Q. Well, I mean for the period, for say 
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The Court: Mr. Metzger, it seems to me this 
witness naturally wouldn’t know. He is just a 
consulting engineer, he wouldn’t know-—— 

Mr. Metzger: hat’s right, I think that is 
correct, vour Honor. Well, I would still lke to 
recall this witness, or I could send an interpellator 
witness here to show that that graph 

The Court: No, if this graph is available and 
you want to make use of it, as an evidentiary fact, 
[192] why it should be brought here and offered as 
evidence. If it’s lost and someone has examined it, 


why, of course, they can give what their recollection 
is of its reading. 
Mr. Metzger: Well, that’s 
The Court: Now, vou’ll have to take one of the 
other positions; if you've got it 
Mr. Metzger: Well, that’s the point, if your 
Honor please, for my information, I would have 


to put Mr. Cunningham on the stand; he’s been 
in communication with Canton, and he informs me 
that it’s believed to be in Canton, but it has not been 
located. Now it’s in Ohio and we can’t get it here, 
and I think that’s a correct statement. 

Mr. Carothers: Both Mr. Cunningham and Mr. 
Pritz testified positively in direct examination they 
were over to the plant here the other day, but Mr. 
Metzger said it was thirty or forty feet long, and it 
was too burdensome to bring it here, and when we 
demand the right to inspect it. it ends up in Canton. 

The Court: Well, just a few pointed questions 
to this witness concerning that, and that’s all that 
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is necessary; and from that, if he examined it for 
any particular period and has an independent 
recollection of what it really was, why the Court 
will permit him to state. [193] 

Q. Well, did you examine that chart for any 
period during the latter part of 1945 and the first 
two months of *46? 

A. I examined them, and caleulated the short 
plece of chart sent me, purporting to be for the 
latter part of December and for the early part of 


January: 

Q. And that’swall? A ie sal 

Mr. Metzger: No further questions then if that 
is all that you examined. 

The Court: And that’s the piece that’s in 
evidence. 

Mr. Metzger: That's the piece that’s in evidence. 

The Court: And is that all the direct examina- 
tion ? 

Mr. Metzger: J have only one more question. 

Q. In addition to this demand limiter—General 
HKlectric demand limiter and the Westinghouse 
portable demand meter, did the Ohio Company have 
installed any other devices that in any way recorded 
or regulated or controlled the amount of electrical 
energy that could be taken at any one time? 

Set OSI, 

Q. Did they have any sort of a recording device 
that [194] indicated and recorded the quantity of 
enecrey that was being taken ? 
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A. Well, they had those two instruments, or 
that one instrument that recorded the demand, 
and 


Q. Did they have any instrument specifically. 
Some testimony here has been given about the 
furnace transformer instrument relating to the heat 
of those transformers ? 


A. Oh, ves, the furnaces are  both—each 


individual transformer, one transformer on each 
furnace, both of them are equipped with hot spot 
indicators and recording temperature gauges and 
temperature thermometers; and they record the 
temperatures, presumably the hottest spot in the 
line of those transformers. 

@. And there’s—do I understand that there is 
a separate transformer for each furnace? 

A. Yes, sir. 

Q. Well, what does that temperature recording 
instrument—what does it say? 

A. It is supposed to show the temperature of 
the windings of the transformers. The temperature, 
as the transformer’s load is increased, the tempera- 
ture is increased by—due to the resistanee of the 
transformer and other things, so that the more 
load it has on it, all other things being equal. the 
higher its temperature rise is. 

Q. I see. What is the effect of a sudden 
increase? [195] 

A. Those hot-spot indicators are extremely 
sensitive, and they show the influence of a sudden 
increase within perhaps five minutes. 


246 The Ohio Ferro-Alloys Corp. 


(Testimony of Robert R. Jones.) 

Q. Well, if you were carrying a load on this 
transformer of say 6,300 kilowatts; and it suddenly 
increased to 7,500 kilowatts, would that be recorded 
or registered, or shown in any way by these tempera- 
ture recorders? 

A. "That’s what thev’re for, to show that kind 
of a thine, and it would show an increase in tem- 
perature. 

Q. Would it be noticeable? 

A. Yes. Since 6,300 is already an overload on 
the transformer, it would show a decided increase. 

Q. Handing vou two cireular sheets marked for 
identification Plaintiff's Exhibit 13, ask vou what 
they are? 

A. They are charts from the recording ther- 
moimeter. 

Q. Well, assuming that the two—sides of that 
exhibit that are unruled, are records for December 
31, 1945, and January 1, 1946, what do they indicate 
as to whether there was any imposition of any 
demand above 6,500, on either of those dates. 

A. Well, 1t is hard to answer that question, in 
just that way, but I will sav this; that the safe 
temperature of the transformer was not exeeeded 
on any of these charts, and if it was approached 
quite often, [ can see nothing here to indieate any 
particularly high load. [196] 

Mr. Metzger: That’s all. 

The Court: Are you offering those in evidence? 

Mr. Metzger: 1 think we'll have to identify them 
a little further before I offer them, your Honor. 
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The Court: Do vou have any objection to them 
being received ? 

Mr. Carothers: No objection. 

The Court: They will be admitted. 


(Whereupon recording thermometer chart re- 
ferred to was received in evidence and marked 
Plaintiff’s Exhibit No. 138.) 


Cross-Examination 
by Mtr. Carothers: 

Q. Mar. Jones, yon were emploved specifically to 
come out here to—ealled as a representative of the 
Ohio Company and negotiate this contract ? 

A. Yes, sir. 

Q. With the City? A. Yes, sir. 

Q. And you were here at the time the final draft 
was agreed upon, everybody was satisfied, and the 
Council passed an ordinance approving it in the 
form that vou agreed upon, with our representative ? 

A. Well, not while I was here. Thev say that 
points were [197] agreed to, ves. The contract so 
far as I recall it, was not written until some time 
afterwards. 


Q. It does determine things as it was agreed 


upon. A. I understand it. ves. 
Q. You were thoroughly familiar with the terms 
at that time? eee Coe Sil, 


Q. So that vou understood that in the event, as 
is provided in Section 19—I should sav Section 10. 
Where the contract provides that the second furnace 
having been once put off and then the City and 
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Company agrecing that it might go on the second 
time, the contract says: “‘if and when the Corpora- 
tion and the City later mutually agree that the City 
will again deliver to the Corporation its additional 
power requirements, such service will be on a firm 
power basis’’—vou know that? 

A. Oh, ves. 

Q. Now you made some reference in your testi- 
mony to surplis power this morning. 

A. Well, it’s in the contract here, regarding 
surplus power. 

Q. Well, it would be surplus firm power, would 
it not? A. It would he, yes. 

Q. In other words, if the City saw fit to let the 
second furnace come back on, the Company would 
have the right to keep that furnace on for the dura- 
tion of the contract, is that true? [198] 

A. Well, that would depend, My. Carothers, prin- 
cipally on what was mutually agreed upon. 

Q. Will you point to anything in the contract 
that makes any reference to anv mutual agreement, 
other than the mutual agreement as to whether or 
not the City would permit them to come back on. 

A. Oh, no, the mutual agreement could cover 
lots of things, at least that’s the wav T understood it. 

Q. That’s if and when the Corporation and the 
City later mutually agreed that the City would 
again deliver power to the Corporation, ves, but 
what other mutual agreements could he entered into 
at that time? 


vs. City of Tacoma 249 


(Testimony of Robert R. Jones.) 
A. Anything that the two parties would agree to. 
Q. Well, will vou point out any provision in the 
contract that permits such an arrangement? 
A. Except here it says that when the City and 
the Company's representatives mutually agree— 
OF Vo what 
A. The City shall again furnish power. 
Q. Yes. NG but 
Q. It will be on a firm power basis, would it not? 
mh Thats rieht, it would he if they agreed 1% 
would be on a firm power basis. 


Q. The contract savs it would be, doesn’t it? 

eee Chea Ss rishi. 

Q. And later on, in the same paragraph, the 
contract states that the energy used, if they put 
it back on, would be paid—energv used and the bills 
paid accordingly to the provisions of the contract. 
In other words, they are going to pay for it accord- 
ing to the provisions of the contract, isn’t that true? 

A. They are going to pay for it as they use it, 
it says there. 

Q. Turning to Section 4, (b-3) of the contract, 
that paragraph refers to—deals with the second 
furnace, does it not? De) es, sin: 

Q. And the last clause provides that: ‘‘except 
that the continuous and uninterrupted part vear 
operation immediately following a full year’s billing 
at the specified rate, shall be pro rated.’? What 
does that clause mean ? 

A. It means you pay for it after the first twelve 
months at the 
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Q. Now just a minute, what basis 
Mr. Metzger: Let him answer. You asked a 


question 
Mr. Garothers: Now I insist, vour Honor, 


please 

A. After the first twelve months’ continuous use, 
then vou [200] —it is substantially billed by the 
month. 

Q. Well, the provisions state in so many words 
that the ‘‘continuons, uninterrupted part year oper- 
ations immediately following a full vear’s billing 
at the specified rate, shall be pro rated,’’ does it 
not? AL That's cormect. 

Q@. You were familiar with that provision when 
vou helped write it in the contract, were you? 

A. This, of course, refers—I was. This refers 
to the first taking. 

Mir. Metzger: You mean the first taking of the 
second block? 

The Witness: The first taking of the second 
block. 

Q. Well, this clause—this paragraph—is set up 
under Section + which deals with rates to the Cor- 
poration, does it not? A. ‘Lhai®emeht 

Q. And if vou were familiar, as vou state you 
were, as to all the terms of this contract:—if vou 
expected that paragraph to apply only to the initial 
operation of the second furnace, why did vou over- 
look requiring that the City so provide, in view of 
what vou state vour conversations and understand- 
ing with Mr. O'Neil was? 
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A. Well. I know that paragraph did refer to the 
first [201] taking, and only that. 

Q. Well, does it so state? 

A. No, I don’t know that it does so state. 

Q. When and where did you examine this section 
of the record for those three days? 

A. That demand meter chart? 

oF Yes. Se Ln eaton. 

Q. Was it part of the big chart at that time? 

me Wes, just aS you see it. 

Q. You have no idea where the rest of that 
ehart 1s? eed Go ol 

Q. As I understand the setup at the plant, the 
City had its transformers, and then the company 
had a transformer for each furnace, isn’t that right? 

A. Well. ves, it has those, but I didn’t say so. 
I said it had a set of metered transformers immedi- 
ately following the City’s. 

o> Yes. 

A. On the mainline income. It also has trans- 
formers at each furnace. 

®. ‘he (City’s transformers that was in the 
original installation was two 10,000 capacity trans- 
formers, were they not? 

A. We are not talking about the same trans- 
formers. 

Q. Well, [°m asking about [202] 

A. Yes. You are asking now about the incom- 
ing 

Q. ‘That’s right. 

A. No, the original installation was a different 
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transformer. I don’t know what it was—the orig- 
inal, the first installation—I don't know what it was, 
I don’t remember. And then following that, to 
answer vour question, the City put in two plants of 
10,000. 

Q. What’s the capacity of the Company’s trans- 
formers ? A. 6,000 kva. each. 

Q. The first one operated at 6,500, with a 6,000 
capacity. 

A. No, it takes some power to run the plant out- 
side of the furnaces. 

Q. Well, this demand limiter that vou have been 
referring to, at least one of them is located on the 
furnace, is it not? 

A. No. The demand limiter, the physical loca- 
tion, is at the furnace 

Q. Yes. 

A. but it receives its impulses from the 
metered transformers on the incoming bus compart- 
ment. It is physically located out there, so the men 
and operators can see it. 

Q. How much of a load does it take to heat up 
vour—the Company’s transformer to a 
me a dangerons point? [203] 


approach- 
A. Well, the specifications on the transformers, 
the guarantees on which they were purchased, is a 
pn) degree centigrade wire for a full load; now that 
means that that full load. that 25 degree centigrade 
wire, Which is about what we get out here, the top 
temperature will be about 80 degrees centigrade for 
6,000 kva’s. 
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Q. It’s not unusual for those—the load to go 
considerably bevond that 
point, does it not? 


considerably beyond that 


A. It depends on the temperature you are run- 
ning your transformers. You’re probably safe in 
that, but not over that. 

Mr. Carothers: That’s all. 

Mr. Metzger: That’s all. 


(Witness excused.) [204] 


J. W. WEITZENKORN 


produced as a witness on behalf of the Plaintiff, 
after being first duly sworn, was examined and tes- 
tified as follows: 


Direct Examination 
By Mr. Metzger: 
Q. What is vour name, please? 
A. J. W. Weitzenkorn. 


Q. W-e-i-t-z-e-n-k-0-1-n ? A. Correct. 
Q. And where do you live now, Mr. Weitzen- 
korn? A. Sarasota, Florida. 


Q. How long have vou lived there? 

A. Sinee October, 44. 

Q. Were you formerly active with the Ohio 
Ferro-Alloys Corporation ? A. I was. 

Q. In what capacity ? 

A. From ’42 to the time of my leaving, I was 
the exeeutive vice-president. From 739 to 742, I was 
the assistant to the president; from 736 to ’39, I was 
director of research. 
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Q. And when did you leave the employe of the 
corporation ? A. In October, “44. 

Q. In October, “44? [205] 

A. To be correct, it was September. 

Q. That's when you went to Florida, am I 
correct in that? A. YWou are corfect. 

Q@. Now, vou're the gentleman who came with 
Mr. Jones out to Tacoma; and did carry on here the 
final negotiations leading up to the contract that’s 
involved im this lawsuit, is that correct? 

noe Lain. 

Q. When was that that vou arrived? 

A. The latter part of January, in “41. 

Q. ‘41, with whom did vou carry on those nego- 
tiations? A. With Sh. O Neil, 

Q. Was there anvone else representing the City? 

A. Well, Mr. Kent was there a large part of 
the time. 

Q. Isee. Now, when vou commenced these nego- 
tiations, eliminating anvthing else, hecause confining 
vour answers solely as they bear upon the second 
block of power; that is, the power for the second 
or more furnaces? What were the points of dif- 
ferences with which vou started the negotiations ? 

Mr. Garothers: Now. vour Honor, we don't have 
anv objection to taking the Court's time if the Court 
wants to listen te it. We concede he will make the 
same statements as Mr. Jones made. 

The Court: Well, I don’t know whether he [206] 
Salileor met. lit 1 vou Will direct his attennom ve 
something that you have in mind, counsel, in your 
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question, why we will get along much better. They 
may have had many points of differences that aren’t 
involved here at all. 

Mi. Metzger: Well, I was trying to avoid the 
objections, your Honor, that I was guilty of leading 
questions. 

The Court: Let’s proceed. 

Q. Mr. Weitzenkorn, when you entered upon 
those negotiations the Ohio was seeking power for 
the operation of—or for how many furnaces was 


Ohio seeking power? A. ‘Two furnaces. 
Q. Two furnaces. They had been asking for 
more, had they not? A. They had. 


Q@. And what was the City’s answer to that? 

A. Well, they would only consider a definite 
additional load of 6,000 demand. 

Q. And now under what conditions would they 
give that additional load ? 

A. Well, I wanted complete flexibility: that the 
Company had complete control over the stopping 
and starting of that additional load, and only pay 
for the energy when and as if we used it, but Mr. 
O'Neil insisted that he be [207] remunerated, or 
‘ather the City, be remunerated for the installation 
that would be required by them i{o take care of 
this additional load; and he offered that if we take 
the power continuously, or commit ourselves to a 
continuous use of that power, or that additional 
load, for 12 months, then thereafter, after that use, 
any additional use would be only on the actual 
energv used. 
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Q. What was the attitude that he took and what 
did he say in general, about vour proposition of 
flexibility, coming on and off? 

A. He didn’t agree to my request. He insisted 
that if we take the power and then onee drop it, we 
‘an only go back if the City permits us to go back; 
and that was based entirely on—in their hands— 
as to the ability to give us sufficient power. 

Q. Well, once they did permit you to cut down, 
then what? 

Mr. Carothers: Your Honor, we renew our 
objection. 

The Conrt: Well, IT want to hear his answer to 
this question. 

A. If he were permitted to come back, then we 
could use the power as long as the Company 
required it. 

Q. Well, how about paving for it? 

A. We paid only for the energy, or demand, 
actually used. 


Q. And you could drop it on thirty days’ notice, 


or something [208] like that? A. We could. 
Q. And not be required to pay for it after you 
had dropped it? A. hat is right. 


The Court: Well, what abont dropping it after 
twelve months, when vou initially went on? Was 
it your understanding that vou were heing obligated 
to take it for the full period of ten years, or until 
1951, if you once started taking it? 

The Witness: No, sir. 
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ihe Cour, Coulduitgow drop it then at the end 
of—if it had been used for twelve consecutive 
months by a thirty-day notice? 

The Witness: We could drop it at the end of 
a continuous use for twelve months. 

Q. Well, you could drop it before that, but you 
would still have to pay 


A. We would have to pay for a twelve months’ 
use—for the first twelve months’ use. 

@. And now we are talking about a resumption 
—in case you were permitted to resume after vou had 
once dropped it; then in that case, as I understand 
you, vou were permitted to resume, if the City and 
the Company mutually agreed, you would again be 
permitted to take it, vou [209] could again drop it, 
but von would pay for it for the time covered 
between the time vou agreed to go on and the time 
vou dropped it. AS Vhaeis sient, 

Phe Court: At what rate, or what amount? 

The Witness: Based on the demand base cover- 
ing the period of time that we used the power. 

The Court: Not on 6,000 kws.? 

The Witness: We paid—there was an accumu- 
lation of the contract demand of 6,500 plus the 6,000, 
for that period of time that we actually used that 
combined load. 

The Court: You say that was the understanding 
of the kind of a contract that von finally entered 
into? 

The Witness: Yes, sir. 

Q. Now, Mr. Weitzenkorn, 
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The Court: Well, just a moment, I want to say 
something. The contract reads “‘if and when the 
Corporation and the City later mutually agree that 
the City will again deliver to the Corporation addi- 
tioial power requirements, such service will be on 
a firm power basis, to be altered downward only 
on the Corporation—only by the Corporation upon 
at least one month’s written notice to the City 
Whereupon payment for the energy used shall be 
made according to the provisions [210] of this con- 
tract’; did vou understand that language in the 
contract to be that you would pay on the basis of 
6,000 if you used that, or less? 

The Witness: J understood that that meant that 
we would pay for the additional load when we used 
it, and during the time we did use it. 

The Court: Well, I am assuming that if you 
went back onto the use of it, you used it, or some 
Oh ne 

The Witness: That's it. 

The Court: ——but if vou didn't use the 6,000, 
you mean vou wouldn't pay for it? 

The Witness: We wouldn’t pay for that addi- 
tional load. 

‘he Gourt: If vou only—if von went back and 
started the second furnace, but only used a 1,000 
kws., you would only pay for a 1,000, instead of 
6,000 ? 

The Witness: We would only pay for the 
demand created. 

(rer Coumt:  VWiel|—— 
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ihe Witness: On the 1,000, that’s right, sir. 

The Court: Proceed, Mr. Metzger. 

Q. Mr. Weitzenkorn, I wonder if you understood 
the Court’s question. This contract, in your negotia- 
tions, contemplated power being delivered, furnished 
in two separate [211] blocks, is that not correct? 

me Viat is correct. 

Q. ‘The first was the initial block of 6,500 kilo- 
Watts? A. That is right. 

Q. And as far as that contract is concerned,— 
that block of power is concerned, that was furnished 
on a demand rate basis and you paid so much per 
month, for 6,500 kilowatts of demand, irrespective 
of the quantity vou used, as long as vou don’t use 
more than 6,500? A.  Thateis melt: 

Q. That is right. Now. if von take the second 
block of power as the initial taking, as I understand 
you, vou had to pay for 6,000 kilowatts of power 
per vear, whether vou used it or not? 

Bee that is right. 

Q. Now, if vou take it on again 

The Court: Well. let’s ask him this question; 
suppose it never went off at the end of twelve 
months, but just kept using it month after month, 
until the 

@. You would continue to pay for that how 
long? iA. As long as we used it. 

Q. <As long as vou used it, but if vou did go off 
and you resumed, then whether vou took it at the 
rate of a 1,000 kilowatts a month, or vou took it 
at the rate of 6,000 kilowatts a month, for the 
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eontraet purposes, and [212] for payment purposes, 
you would pay at the rate of 6,000 kilowatts a 
month, wouldn't vou? A. That is right. 
Q. That’s good. Well, that is the way we under- 
stand it, but I thought vou had some 
A. Well, I misimderstood the Court, I’m sorry. 
Q. As long as you took it under a resumed 


taking, you pay for it on the basis as if you were 
taking 6,000 kilowatts a month, whether you were 
taking that much or not? A. “‘Thatisrichi: 

(). The actual number of kilowatt hours you took 
at any time, then—either on the one block or the 
other made no difference under this contract ? 

Roeiiecad 110, 

Q. Now, Mr. Weitzenkorn, while you were, I 
think executive vice-president of the Companyv— 
strike that question. After this contract was entered 
into, did you have some correspondence with 
Mr. O’Neill regarding the contract in which you 
were asking for a modification of it, particularly 
with respect to the escrow clause? Bes dick 

Q. And Mr. O’Neil replied to vou in writing ? 

A. He did. 

Q. Handing you a letter, marked Plaintiff’s Ex- 
Inbit 6, [Uasi you i that is in réply (Oviatt 
your——[213] a It is: 

Q. Now, sometime thereafter, did vou have ocea- 
sion to request of the City that vou suspend—that 
the Ohio be permitted to suspend operations of the 
second furnace, under Article XIX of the contract? 

A. I did. 
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Q. Handing vou agam a letter marked Plain- 
tiff’s Exhibit 7, is that vour letter making that 
Request! ree lhe ss 

Q@. And Exhibit 8, Mr. O’Neil’s reply? 

A. bis is Mr. O'Neil’s reply. 

Q. Further correspondence ensued, culminating 
in Mr. O’Neil’s letter of April the 11th, which I 
believe is Exhibit 11, is that correct ? 

eee lis is Correct. 

Q. Well, I mean is that where the correspond- 
ence culminated ? A. It did. 

Q. After that, and in accordance with that letter, 
Exhibit 11, did Ohio Ferro-Alloys Corporation sus- 
pend operation of the second furnace? 

A. It did on April 26th, I believe. 

The Court: Of 7452? 

The Witness: Of 744. 

Mr. Metzger: Of 744. On that connection, if your 
Honor please, the City has made demand on us to 
[214] admit the genuineness of certain letters, 
including the letter of April 24, 1944, relating to this 
shutdown, which we ask be marked, and we offer 
it in evidence. 

Mi. Carothers: It may be admitted, we have no 
objection. 

The Conrt: It will be admitted. 


(Whereupon, the letter referred to was 
recelved in evidence and marked Plaintiff’s 
Exhibit No. 14.) 
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Q. Mr. Weitzenkorn, in vour letter of March 21 
—which I believe the Court has, you referred to— 
based your request upon interference by orders of 
the War Production Board, is that correct? 

Nee ero be 

Q. Did you personally have anything—or any 
connection with the War Production Board? 

Lacie, 

Q. What was that? 

A. [ was a member of the Advisory Committee 
to the War Production Board covering chromium 
and silicon. 

Q. Isee. Well, now, the orders that vou referred 
to in this letter of March 21st were, in general, 
what? What orders of the War Production Board 
did you refer to? 

A. There is an order that when it became effec- 
tive as an order from the War Production Board 
in January of 1914. [215] That covers orders to 
steel people to use large quantities of scrap to manu- 
facture their alloys. The motive was to conserve 
the supply of chromium. 

Q. Well, what was the situation with chromium 
at that time? 

A. Chromium was the—an essential element that 
the War Production Board and the Government 
were trying to conserve, and there was a limited 
quantity available. Therefore, this order was 
directed to the use of scrap containing chromiun, 
in order to conserve the supply. 
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Q. Handing you photostatic copy of War Pro- 
duction Order M21A direction 4, dated January 21, 
1944, and ask vou if that is the order to which you 
have been referring ? 

Mr. Metzger: We offer the same in evidence. 

The Court: It will be admitted. 

(Whereupon War Production Board Order 
referred to was received in evidence and marked 
ianiatt Ss tMxhabit No, 15.) 


@. Now, some time prior to that 
Mr. Metzger: I want to take up that later— 
more about that in a moment 


Q. 


was there an earlier order on the War 


Production Board? A. There was. 
Q. That affected or interfered with the Ohio’s 
production ? A. There was. 216] 


Ome Veit was that order? 

A. In October, °48, allocations were dropped of 
ehromium—vwere dropped by the War Production 
Board. Now that directly affected the operations of 
the Ohio Ferro-Alloys, in that the priorities and 
allocations were made to supply ferrochrome to the 
concerns that were normally net their customers. 
Tt depended entirely on the desire of the Govern- 
ment to expedite this production of essential 
material, and to conserve transportation facilities. 
We were supplying chromium to concerns largely 
that were not our normal customers; and when 
the priorities were cancelled or dropped, we had to 
go out and sell our product and endeavor to regain 
our position in the trade. 
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Q. Well, as you say, ‘‘priorities,”’ is that the 

right word, or the correct word—or should we say 

*“allocations’’? A. Allocations, 

Q. Well, by that I wnderstand you, Mr. Weit- 
zenkorn, that under the Government’s system, or 
War Production Board’s system of expediting, or 
concentrating the war effort, they first inaugurated 
a system whereby if you wanted to get ferro-chrome, 
vou had to obtain from the War Production Board 
an allocation? A. That is right. [217] 

Q. And that specified from what producer the 
person desiring it should obtain it, is that correct? 

”“ ‘Phat 1s correct. 

Q. And Ohio, as a producer of ferro-chrome, 
could only supply it on such an alloeation by the 
War Production Board? A. That is right. 

Q. When those allocations, or the necessity of 
them was removed, the whole business of supply 
and demand was disrupted so far as ferro-chrome 
was concerned, is that correet ? 

A. That is correct. 

Q. Now, did that allocation affect that cancel- 
lation of the allocational requirement of the W.P.A. 
—(id that affect the Ohio Ferro-Alloys’ operations, 
particularly at the Tacoma plant? A. It did. 

Q. Explain to the Court how. and to what 
extent? 

me Wel, Toiave some data that I hag conipiled 
under my direction, of actual sales data and the 
tonnage sold, to show the effect of the 

The Court: Well, can’t you just state that 
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Q. Oh, just state in general terms. 

A. Our gales dropped materially. 

Mr. Metzger: Well, that’s sufficient. 

Q. Did von—at that time you made no request 
of the ae [218] for relief under Article XIX. 

A. We did not. 

Q. Now, I hand you what is marked for iden- 
tification Plaintiff’s Exhibit 16, is that a copy of 
the War Production’s order revoking allocations, 
eoncerning which you have been testifying? 

A. This is the former order — of revoking 
allocations, 

Q. Yes. Well, that’s the one that you just have 
been testifying about? 

A. No, I don't believe this is the one. 

Q. Well, I eall your attention and ask you to 
look at that, in which it says in there: ‘‘It will no 
longer be necessary for vou to apply for allocations 


a 


for ferro-chrome and other alloys,’? on down, and 
ask von to examine the whole thing. 

A, This does refer to the order I had in mind, 
it was the date of it that confused me. 

Mr. Metzger: All right, we offer the same. 


The Court: Tt will be admitted. 
(Whereupon War Production Board Order 


referred to was received in evidence and marked 
Plaintiff’s Exhibit No. 16.) [219] 


Mr. Metzger: Your Honor, please, I think it 
is In order for me to say that I think the witness 
has explained it. We are not offering in evidence 
the original order requiring allocations for deliv- 
eries of ferro-chrome. We are only offering the 
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order revoking the original order, assuming that 
there was an order in effect, and it is now being 
revoked, because it is the revocation which the 
witness has testified had the effect on the company. 

Q. Mr. Weitzenkorn, referring then to the later 
order, January 21, 1941—’44—Exhibit 15, how did 
that affect the Ohio’s operations? 

A. By the use of large quantities of scrap in heu 
of ferro-chrome; and this was started by the Steel 
Division of the War Production Board, or about the 
middle, or the beginning of the fall of 1948, and the 
steel people recommended to the War Prodnetion 
Board, and proved to them that they adopt what 
was then known as ‘‘m.e. steels,’’ national emer- 
gency steels, containing lower chromium, as an 
example, contents, and the order was finally issued 
in January of *44. but it went into effect towards 
the end of the year, and it directly affected us by 
curtailing the requirement, or use of ferro-chrome. 

Q. And what was Ohio manufacturing in Tacoma 
at that time? [220] A. Ferro-chrome. 

Q. Ferro-chrome. Well, now, that order was a 
Governmental regulation, was it? A. It was. 

Q. And to what extent did it affect the Ohio’s 
husiness ? 

A. The supply—the supplying of ferre-chrome 
to the customers, dropped materially. 

Q. Well, did it—was it effective so that it made 
it reasonably impracticable for Ohio to use the see- 
ond block of power for the operation of the second 
furnace? ieee did. 

Mr. Metzger: That’s all. 
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Cross-Examination 
Baer, Carothers: 

Q. This government order that vou refer to, 
directed the manufacture of steel, required that you 
use scrap, is that right? 

A. Will vou please repeat your quetsion? 

Q. If the government order was directed to, or 
at, the manufacturers of steel, was it not? 

A. It was. 

Q. It required them to use larger quantities of 
scrap ? A. Right. 

Q. No reference is made in that order to curtail- 
ing the [221] manufactures of ferro-chrome. 

A. Not in those words. 

Q. The fact is that the only effect upon your 
operation was an indirect effect, it depressed the 
market for ferro-chrome. isn't that true? 

A. That is right. 

Q. Yes. So it rendered it unprofitable for vou 
to operate? 

A. Well, there is more to it than that, Mr. 
Carothers. The supply of chrome, and chrome ore, 
was scarce; and the Government issued these orders 
to conserve the supply. 

Q. So as you stated in vour letter to the City, 
it was because of a depressed market for ferro- 
chrome that led vou to request a second furnace ? 

A. That is correct. 

Q. There was no order by the Federal Govern- 
ment that vour operation be curtailed ? 

A. Not against us directly. 
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Q. If some situation came about now, so that 
you had a—you couldn’t operate your first furnace 
at a profit, if you couldn’t find a market for the 
product that vou did manufacture, you would have 


to suffer a loss, would you not? 

A. We have to pay for the first block for the life 
of the contract. [222] 

Q. The first block, or the second block, at that 
tine were on the same basis, were they not? 

A. We had already paid for it, for twelve con- 
tinnous months. 

Q. As far as Section NIX of the contract is 
concerned, the two furnaces were exactly on the 
same basis. Section XIX applied to both furnaces, 
did it not? A. It does. 

Q. So that if vou had a right to shut down the 
second furnace, vou had the right to shut down the 
first furnace, did vou not? 

A. If it affected the operation of the first 
furnace. 

Q. So that it was—it was a matter of saving 
money was that prompted you to ask the City 
that they allow your operations te shut down, isn’t 
that the fact? 

A. No, that is not exactly the case. There’s— 
the government regulated the amount of ore you 
could consume, by keeping elose touch with vour 
inventories, your sales, and production, and vou 
were only permitted to use—to purchase ore from 
the government, in accordance with your require- 
ments. 


us. City of Tacoma 269 


(Testimony of J. W. Weitzenkorn.) 

Q. All right. Was there any order issued 
eurtailing your purchase of ore that had any con- 
nection with this shutdown ? 

A. We couldn’t buy if our inventories built up, 
and our orders dropped off. We couldn’t buy ore 
to run [223] willy-nilly. We couldn’t obtain it. The 
whole scrap order was formulated to conserve ore 
supply. 

Q. Do you—vyou requested the privilege of shut- 
ting down your second furnace, All your representa- 
tions were to the effect that the market was 
depressed, so you couldn’t compete with the other 
people, isn’t that right? 


A. We referred to the curtailment, due to the 
serap situation, and later on, when we actually did 
shut down, we added to that the laber situation. We 
could not ect sufficient labor to operate two furnaces. 

Q. That was true generally in industries here 
in the Northwest, was it not? 

A, That is right. 

Q. Should that happen now, would vou elaim 
that it came under Section XIX? 

A. Well, that is a hypothetical question, Mr. 
Carothers, and I could only answer it that way. 

Q. There was no government order limiting your 
manpower, was there? 

A. No, sir, but a situation existed here, that 
really controlled it. Manpower was under govern- 
ment control. 
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The Court: What was the condition that gave 
rise to your resuming operations of this second 
furnace, in February of 1945? 

The Witness: Well, we converted the—one of 
[224] the chrome furnaces over to make—enable us 
to make ferro silicon, another product. 

The Court: And then vou had one furnace 


producing one product 

The Witness: And another furnace producing 
another product. 

The Court: And is that the situation now, or 
was 1t—— 

The Witness: ‘That is the situation today. 

The Court: And then this ferro silicon furnace 
hasn’t been in operation since 1946—in November, 
or December ? 

Nhe Witness: Well, l am not in sufficient toueh 
with 

The Court: Oh, I don’t think that is in dispute 
very much. 

Mee Canrothers: I think that is all. 


(Witness excused.) 


The Court: Do you have any other witnesses, 
Mr. Metzger? 

Mr. Metzger: Yes, | think cone more witness. 

The Court: Well, TH have to warn von here— 

ae ye. a Y me y M yr . S 

E don’t want to tell yon vou've got to finish, but then 
this case is going to have to go over again; [225] 
and f dislike very much to try a case piecemeal, T 
have vot 
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Mr. Metzeer: Well, I appreciate. My next wit- 
ness will be very short, your Honor. 
The Court: We will take a ten-minute recess. 
(Recess. ) 


The Court: Now you may proceed, Mr. Metzger. 
Mr. Metzger: Yes, your Honor. [226] 


SAMUEL ARNOLD ITT 


produced as a witness on behalf of the Plaintiff, 
after beine first duly sworn, was examined and 
testified as follows: 


Direct Examination 

By Mr. Metzger: 

Q). What is your name, please? 

A. Samuel Arnold, the Third. 

Q. Samuel Arnold, the Third? 

mee Phird, melt. 

Q@. Where do vou live, Mr. Arnold? 

ey. ©Litisbuteh. 

Q. And your profession ? 

A. Tama consulting engineer. 

Q. In what lines? 

A. Primarily electrical, specializing in electric 
furnaces. 

Q. How long have vou followed that profession? 

A. Since 1916. 

(). What was your training therefor? 

A. JT was graduated from the Pennsylvania State 
College; Iam a professional engineer, registered in 
Pennsylvania. 
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Q. Have vou had much to do with electrical 
furnaces? 

A. My experience has been rather wide. I have 
been consulting engineer for the United States Steel 
Corporation, [227] The American Bridge Company, 
and I have heen more or less responsible for about 
seventy per cent of all the electric melting furnaces 
for ingot manufacturers in the United States and 
used in the United States. 

Q. Now, has vour experience in that connection 
brought vou into connection with contracts for the 
supply of electrical energy for the operation of these 
furnaces? A. Frequently. 

Q. In this case, Myr. Arnold, have you studied 
the contract between the Ohio Ferro-Alloys Corpo- 
ration and the City of Tacoma, dated March 21st? 

A. J have, and at length. 

Q. For the purpose of reference, T hand you a 
copy of that contract, Exhibit 5. Now T would like 
to ask you a few questions. In Paragraph 10-(a) 
of the—vyes, it’s sub-paragraph (a), Section 10— 
the term ‘surplus power’ is used here 


Mr. Carothers: Is this witness called as an 
expert? 

Mr. Metzger: Yes, he is. 

The Court: Well, let’s hear the question, Mr. 

Mi. Metzger: Your Honor please, the purpose in 


calling this witness 
The Court: Let's proceed with your question, 
[2287 Mr. Metzger. 
Mr. Carothers: He has asked the question. 
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Mr. Metzger: I haven’ finished it yet. IV 
reframe it, so that it will be connected. 

Q. In Section 10, paragraph (a) of this con- 
tract, there is the phrase: ‘‘The City will again 
supply the power referred to upon written request 
from the Corporation, only if and when in the 
Citv’s judgement, surplus power is available in suf- 
ficient quantity.’’ Now, to a person what does the 
term ‘“‘surplus power’’ mean to the electrical pro- 
fession, or the electrical trade, in that connection ? 

A. It usually means the amount of ‘power avail- 
able in exeess of that required for contract 
obligations. 

Q. So, if 1 understand you correctly here under 
this contract, if the City had, from its own gener- 
ating sources, or else controlled a supply of power 
which was in excess of what the contract demands 
upon it ealled for, then it would have surplus 
power ? 

A. That would be my understanding. 

Q@. Well, under this contract it was the City’s 
Judgment as to whether that condition existed? 

A, Well, under the terms of the contract, as 
I read it, that would be the case. 

Q. Now, later on in that same paragraph, Mr. 
Arnold, there [229] is the phrase—it says: ‘‘If and 
when the Corporation and the City later mutually 
agree that the City will again deliver to the Corpo- 
ration its additional power requirements, such sery- 
ice will be on a firm power basis, and payments for 
the energy used will be made according to the pro- 
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visions of this contract.”" Now, My. Arnold, m your 
expericnee and in the electrical field. is it possible 
for there to he surplus power to the suppher and 
firm power to the taker? 

A. If the supplier has surplus power and in 
their judgement, would agree to furnish that sur- 
plus power and make it on a firm power basis, then 
that would occur. In other words, it would be sur- 
plus power to the supplier, and it could be made 
firm power to the user, depending on the terms of 
the contract. 

Q. Well, now surplus power, as vou have defined 
it, as vou have said it’s used here, as long as it’s 
surplus power, is it sold—is it remunerative or 
Income producing power? 

A. As long as it’s surplus power and not sold, 
it doesn’t bring anything into the supplier, of 
gourse; if they can dispose of that power, it's just 
that much to their advantage. 

Q. Well, now that surplus power costs the sup- 
pher as much or less or what, compared to the 
ordinary—the power [230] required for the ordi- 
nary and regular departinents ? 

A. Well, that is the same as on the ineremental 
cost of the power; the surplus power in some eases, 
if it’s water power, for instance, water going over 
the dam is not producing anv energy. If it’s going 
through the wheels, it’s producing energy, and in 
that case the suppher would gain by disposing of 
that power, otherwise it would be simply wasted. 

Q. I see. So what do vou mean by the term 
“a neremental costs’? 
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A. The cost of distributing and additional opera- 
tions at the plant to produce that power. 

OP TAll the fixed charges and so on will have to 
be charged against the ordinary, regular supply of 
power, and not against the surplus power, is that 
right ? A. That’s correct. 

Q. Now, one more question, or two more ques- 
tions. What is—in the last unnumbered paragraph 
of this sub-section (a), there is a phrase, ‘that the 
specified rate for this load’—what does the term 
*“load'’ mean in electrical parlance? 

A. ‘‘Load” in electrical terms means the quan- 
tity of energy, or block of energy. or in some cases 
it might mean the load on a bank of transformers. 
In this case, to me it means the same thing as the 
block of power—the load [231] 

Q. Which block of power? 


A. In this case, the second block of power. 

Q. In this case, the second block of power. And 
in that same connection, reading this contract as an 
electrical engineer. of experience and training, it 
savs just there: ‘and shall have made at least twelve 
consecutive monthly payments at the specified rate 
for this load**—what twelve consecutive monthly 
payments does that refer to? 

A. Well, to me, it refers to the initial taking, for 
the reason that the initial taking was specified for 
® twelve-month period, to compensate for, vou might 
say, turning on the power, to the cost of labor, and 
other costs of giving the customer that second block 
of power. 
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Q. So that as you see it, 1f you have made 12- 
month's payments at one time, you have satisfied 
ihe condition of having made at least 12 consecutive 
monthly payments ? A. That is correct 

Q. Mr. Arnold, I would like to ask vou a hypo- 
thetical question, based on this contract: Lf you 
assume that under this contract, the Ohio Ferro- 
Alloys Corporation commenced taking the first block, 
6,500 kilowatts of power, in the summer of 1941, and 
commenced the taking of the second block in Novem- 
ber of 1941, and continned the taking of both of those 
blocks until April, 1944; and then for the purposes 
of this question, dropped [232] temporarily the 
the taking of the second block, and subsequently 
with agreement of the City, resumed the taking 
thereof—that is of the second block, and again 
dropped that taking some eight, six, eight, or ten 
months later, less than—dropped it anv period 
short of a vear after the resumption of the second 
taking. In your opinion as an expert, what is the 
extent of the hability of Ohio in the wav of paying 
for the second block of power under that resumed 
taking? 

Mr. Carothers: Well, now I thought von here 
have the Court to interpret this contract 

Tne Gourt: ‘That is strictly a question for the 
Court to determine. Te may express his opinion. 
T say I consider it vather irrelevant, though, My. 
Metzger. 


A. Jn my opinion, in accordance with this eon- 
tract, and contracts of a similar type that I have 
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been familiar with, is that the contract once taken, 
and a payment made, that would be in the nature 
of a demand charge, based on a different type of 
contract, to compensate the City for the furnishing 
of that power. After the suspension of the first 
taking of that power—at the first taking and then 
suspension, and then second taking of power, the 
second taking, to me, would be on the basis of the 
amount of energy used—actual amount used. [233] 
Of course this being a demand type of contract, 
that would be on a monthly basis. 

Q. Now, in this case, it would be measured by 
the time that that second block of power was taken, 
is that correct? A. That’s correct. 

Mr. Metzger: You may cross-examine. 


Cross- Examination 
By My. Carothers: 

Q. Mr. Arnold, do you find anything in this 
contract that would indicate that if the Company 
resumes the taking of the second load that the con- 
tract demand would not again go back to 12,500, 
instead of 6,500? 

A. I don’t think that at all. If the initial block 
of power is being utilized and the second block of 
power taken 

Q. Yes. 

A. the demand would then probably be in 
excess of the 12,500, because the demand might— 


the billing demand might be somewhat in excess of 
the contract demand. 
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Q. Well, the contract demand would go hack 
up to—— A. 12,500. 

Q. And that’s what—as vou will read that con- 
tract—that’s what the Company is supposed to 
pay on, whenever they operate the second furnace 
along with the first [234] furnace, isn’t that 
correct ? 

A. That’s correct, but only for such length of 
time as thev use it. 

Q. Well, did vou conceive that whenever two 
furnaces are operating, or are supposed to be oper- 
ating, that the contract demand is 12,500, isn’t that 
night? 

A. The contract demand is 12,500 after the cus- 
tomer had notified vou and you had agreed to give 
him the second block of power. 

@. Yes. and it wouldn’t make anv difference 
whether he only used a thousand kilowatts on the 
Beco iutniadé, ther would pay for the 12,500 
isn’t that night? 

A. That’s right, until they notified you that they 
were no longer taking it. 

Q. So that the clause of Section 10 that you 
referred to provides that if and when the second 
furnace is put back on, after the shutdown, that 
it would be on a firm power basis, does it not? 

A. As far as the Citv is concerned. 

Q@. Oh, not as to the Company? 

A. No, the Company, according to the contract, 
can notify vou and not take the 


elve vou thirty 
months, at least a thirty months’—a_ thirty-day 
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written notice and drop that second block of power, 
according to my understanding. [235] 

@. The contraet doesn’t state that, but that’s 
your interpretation of it, is that right? 

A. I don’t know what 

Mr. Metzger: The contract so states in its terns. 

Q. 
contract 

Mi. Carothers: Does it not 

The Court: Address your objections to the 
Court. 

Mr. Metzger: I beg your pardon, your Honor. 

Q. The contract states that if the second fur- 
nace goes back on it would be on a firm power 
basis, and the power would be paid for in aceord- 
ance with the terms of the contract, dees it not? 

A. Certainly. 

My. Metzger: Object, if your Honor please. The 
question is improper, purporting to quote the eon- 
tract and not doing so correctly. 

The Court: The objection will be overruled. 

The Witness: May I ask you to repeat that 
question ? 

Q. The contract provides that if the furmace— 
the second furnace is put back on after having been 
off, that it will be on a firm power basis, and that 
the power be paid for on—in accordance with the 
provisions of the [236] contract—or words to that 
effect ? 


A. That is what the contract says, yes, si. 


it’s my understanding in reading the 


@. Going back for a minute, then vour idea is 
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that the Citv, under your interpretation of this 
contract, the City if and when it saw fit to permit 
the Company to come back on with its second fur- 
nace, would be obligated from there on out to the 
end of the contract to furnish them that power for 
the second block, isn’t that right? 

A. That’s correct. 

Q@. hat the Company could shut down any 
time it saw fit? 


A. That’s correct, but a thirtv-dav notice to 

@. And then if the City let it come back on 
again, they could shut down whenever they wanted 
to, 

A, That's correct, if they give a thirty days’—— 

Q@. You appreciate the fact that this power is 
being sold to this Company on a $17.50 annual rate, 
do you not? A. On a kilowatt-vear basis. 

Q. On a kilowatt-vear basis, is that right? 

A. That’s correct. 


© 


So isn’t it true that in construing what 
‘firm power’ means, that vou must take into con- 
sideration the terms of the contract. the fact it is 
2 kilowatt vear, the rate, doesn't that enter into it 2 

A. That does enter into it, but it says right 
there that: “If and when the Corporation should 
drop its additional [237] 6,000 kilowatt require- 
ments, either temporanly or permanently, and shall 
have made at least twelve consecutive monthly pay- 
meuts at the specified rate for this load, that the 
rachet clause specified under that the billing de- 
mand will be dropped proportionately. 
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Q. Where do vou find the rate for that load set 
up—for this load? You said ‘‘this load,’’ where is 
the rate for this load? 

A. The rate for this load is the $17.50 rate, for 
kilowatt year. 


ny 


Q. Is it provided for in Section 4—— 
A. That’s correct. 
(3-3) —— A. That’s correct. 

A. That’s the rate for this load. 

mae Sfhat’s correct. 

Q. And will you turn to Section (b-3) ? 

My. Metzger: 4. 

Mr. Carothers: 4. 

Mr. Metzger: Section 4. 

Mr. Carothers: Section 4, (b-3). 

The Witness: Section 4, (b-3), I have it. 

Q. So that is the rate that would be applied, any 
time they dropped the second furnace, isn’t that 
true? A. | would not [238 ] 

Q. The rate set up in (b-3), that’s the rate that 
would be apphed? 

A. That rate would be applied any time the City 
would again see fit to give them the 6,000 kilowatts 
additional power. 

Q. Well, Section (b-3) provides that if they 
saw fit to give the thirty-days notice, that thev 
pay for a full year, does it not, immediately pre- 
eeding, whether they had operated a full year or 
not? 


mee Wel lL avout take that to be the initial 
taking. 
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Q. Well, now it didn't say that, does 1¢? 

A. It does not say that, but this other clause 
that IT have just read to vou, would certainly indi- 
cate that to me. 

Q. Oh, but vou find nothing in that clause that 
would indicate that at all, do you? 

A. Well, which clause do vou mean? 

Q. (b-3). There is nothing to indicate that that 
rate applies to the first, second, or third time that 
the second furnace operates, is there? 

A. It says that $17.50 per net vear per kilowatt 
of billing demand, as in (2) above, except that the 
continuous and nninterrupted part vear operations 
immediately following a full year’s billing at the 
specified rate, shall be prorated. 

Q. <A full vear’s billing, that savs, does it not? 

Ae liat Ss conrect. [239] 

Q. It doesn’t say the initial billing? 

me Lt coes not. 

Mir Gavotiers: J think that's all. 


Recinegt Exatmnation 
sy Nii. ‘Metzger: 

Q. But subsection (a)'of Paragraph 10, refers 
to at least twelve consecutive months’ payments, 
does it not? A. Correct. 

(). And in construing this contract, you have to 
give effect to all provisions in it, do vou not? 

el at Ss CoNpect. 

@. Yeu can’t single out one, and assize it to 
the disregard of another? 
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Nv. Carotiers: Well, 1 object 
The Court: Well, I will sustain the objection 


to that question. 

Q. Now, Mr. Arnold, under this contract, deal- 
ing with that same last clause that I was talking 
about, it refers to the rachet—provides that the 
rachet clause will be dropped proportionately. How 
was the proportion to be determined ? 

A. That means to me that the billing demand 
should be dropped proportionately; in other words, 
if the contract demand, totalizing 12,500 kilowatts, 
say 13,500 kilowatts, and after due 
notice from the [240] Company, the second block 


is exceeded, to 


of power is dropped, the billing demand after that 
time, is to be 65/125ths, it would be, or 6500/ 
12,500ths of the billmg demand. In other words, 
that’s what I understand the ‘trachet’’ clause to 
mean, to drop in proportion. 

Q. There would be nothing to base a proportion, 
unless upon the dropping of the second block of 
power, and the resumption of the taking thereof, 
the contract demand would drop from 12,500. to 
6.500, 1s that not correct? 

A. That’s correct. 

Q. In other words, in order for this last clause 
to be operative, it must be that upon a second drop- 
ping of the second block of power, the contract de- 
mand immediately drops to 6,500? 

A. That is the contract demand 

Q. Contract demand? 

A. drops to 6,500 and the billmg demand 
would be in proportion. 
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Q. Drops down proportiantely. And there is no 
provision—that changes the billing demand shall 
wait a full twelve months payment? 

A. Not to my understanding. No. 

Q. Providing that it shall be done immediately, 
whenever it is dropped. 

A. That’s entirely what gives me the under- 
standing of the [241] whole situation. 

Mr. Mezger: I see. That’s all. 

Mr. Carothers: What’s all. 


(Witness excused.) 


LOUIS H. B. ROBINSON 


produced as a witness on behalf of the defendant, 
after being first duly sworn, was examined and tes- 
tified as follows: 


Direct Examination 

By Mr. Carothers: 

Q. State your name, please? 

A. Lous H. B. Robinson. 

Q. You are employed by the Citv of Tacoma, 
and have been for many vears? A. Yes, sit 

QO. You are employed as a meter reader? 

A. Yes, sir. 

Mr. Carothers: Now these questions may be 
somewhat leading, vour Honor, but T am hurrying 
them along. 
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Q. You have been acting in that capacity a 
good many years? A. Yes, sit. 

Q. <And did you—did you in the performance of 
your duties, [242] did you read the Ohio Ferro- 
Alloys Company’s mete1? 

A. For about the past three years. 

Q. Commencing when, do you remember? 

A. Some time in 1944. 

Q. And ever since then you have read it con- 
tinuously, is that right? 

A. There was three months when my partner 
just went out on the tideflats for experience. 

Q. During the period in controversy you were 
reading it? A. Oh, yes, sir. Yes, sir 

@. And you read that meter as I understand it, 
on the last day of the month as a rule? 

eee Tiat’s trie: 

Q. Invariably, unless it fell on Sunday? 

A. Yes, sir. 

Q. The usual procedure was to go over, and 
there was a guard there, and did you have anything 
to prevent vou from goimg im to read the meter? 

A. Everything was locked, and I had to apply 
to the guard, and he would get me a pass written 
up and call for a man to read with me. 

Q. And that would usually take about how long? 

A. Usually about five minutes. 

Q. Did that—during the time you were reading, 
did any change in the situation develop, as far as 
your being [243] able to get in to read the meter is 
concerned ? 
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Mr. Metager: I object, as immaterial and irrele- 
rant, your Honor. 

Mr. Carothers: It will be material before we 
finish. 

The Court: He may answer. 

A. Well, there was a very sudden change on De- 
cember 31st in “45. Thev held me up about fifteen 
minutes. 

Q. And what about January 31st in *46% 

A. ‘The same thing again. 

Q. They held you up for how long a period of 
time ? 

A. Around fifteen minutes or so each time. I 
didn’t keep exact track of it. 

Mr. Carothers: All right. 

Q. You read the meter as usual on those two 
oceasions ? A. Yes, sit. 

Q@. Handing you Defendant’s identification A-4, 
those are copies of the original records of the meter 
readings and demand of the Ohio Company over a 
considerable number of months, ineluding the 
period in question. 

A. Ut eovered three vears, and I double-checked 
these copies myself today. 

Mire Carepers: All right. 

Q. And those instruments contain the readings 
that you obtained on the various months in contro- 
versy here? [244] A. Yes, sit. 

Q. Commencing with, including August, Sep- 
tember, October, November, December, January and 
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February—that would be August °34 to February— 
August °45 to February 746, is that right? 

A. Yes, sir, all of that and more. 

Q. And in the reading of November 30, 1945, 
indicated what demand for the month of Novem- 
ber? 

A. Decimal 956 which was multiplied by 12,000, 
that means there was almost 12,000 kilowatts. The 
actual reading of the demand hand was decimal 
956. 

Q. For October? 

A. No, November 30th. That’s the reading I 
understood vou to say. 

The Comt: How many kilowatts, did you say? 

Mr. Carothers: Aren’t you 


The Court: If they’re not translated into 

The Witness: Thev’re not translated into kilo- 
watts. It’s a multipher, times 95.6% of 12,000. It’s 
almost a full 12,000 load. Over 95% of 12,000. 

Q. Aren't vou confused? Isn’t that the October 
reading ? 

A. October is .999. Over 10,000—nearly 12,000. 

Q. The reading for both October and November 
approached close to 12,000? 

A. Very close, just under. [245] 

Q@. And the reading for December, which you 
stated on the 31st of December, approached what? 

A. That dropped to point 63. 

Q. It would be about how many kilowatts? 

A. Oh, it would be about 


288 The Ohio Ferro-Alloys Corp. 


(Testimony of Louis H. B, Robinson. ) 

Q. The maximum demand for that month? 

A. Oh, we have got it figured up here, I can 
give you the exact figure. 

Q. Okeh. 

A. December 31, the actual load was 7,560. 

Q. And for January 31st reading, in 1946? 

A. ‘That actual load was 7,404. 

Mr. Metzger: That is on what? 

The Witness: That is on the ledger. 

Mr. Metzger: Go ahead. Was the meter read 
ngain on the 26th of February—February—is that 
right—1946? A. Yes, sir. 

Q. And that demand showed what, for the 
month of February up to that time? 

A. That dropped a wav down to only one point 
520. 

Q. That would be about sixty three or four hun- 
dred or somewhere along there? Just under 6,500? 

A. Just under 6,500, ves. 

Q. In the first readings that you made which 
would indicate [246] that there was any load less 
than 10,000 was when? 

Mr. Metzger: Your Honor, please, I object to 
this testimony. Counsel have supplied me with what 
purport to be the orginal records, and asked to 
substitute a copy. There is no such information on 
the original reeords handed me, as the witness is 
now testifying to. 

The Court: Well, the witness is translating cer- 
tain terms that he has there into kilowatt hours, I 
suppose, or kilowatts, isn't he ? 
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Mr. Metzger: Yes, but he presumably has the 
figure on a copy which were taken off the original; 
there is no such a figure on the original. 

Mr. Carothers: The meter reading is on the 
original. 

The Witness: It is all mght there. Look in the 
demand column. Maybe he isn’t familiar with the 
meter card. 

The Court: Proceed. 

Mr. Metzger: Go ahead, I’ll see if I can fol- 
low it. 

Q. The first meter reading that you—wherem 
you would be able to discover the demand for any 
month had gone below 10,000, was when ? 

A. Below 10,000? [247] 

@. Yes. 

The Witness: I have got to look at this. 

A. You see, December 31st; well, to go back, the 
last amount over 10,000 was November 30th. Then 
Decemher 31st, it dropped to 7,560, which was 
higher than thev wanted it, and the men were very 
much worried about it. 

Q. At that time when you read that meter on 
December 31st, did von have any conversation with 
anvbody over there? 

A. Well, the man I dealt with—that was Mr. 
Farmer, he was quite concerned that it was higher 
than he had expected it to he, and he wanted it to 
be, because then he said they had dropped one 
furnace and they had expected it to be down to 
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the load that one furnace was supposed to draw. 
It was around a thousand too high. 

Q. Yes. 

A. So f£ told him that he had to admit there 
it was on our meter, and we both agreed that it 
read that. Well, i had never paid any attention 
to their meter, but I asked him what about their 
meter, what did it say, and he said that’s the trouble, 
it’s too high tvo, but he didn’t say how much. That 
was December 31st. 

Q. Well, you know the kind of meter the Coin- 
pany had, beside our meter? 

A. That was just above it. 

Q. And that was a meter—the face of it only 
showed a [248] matter of twelve or twenty-four 
hours record at one time, and then it rolled up and 
vou couldn’t see it any more? ®. That sale 

Q. So that veu had no way of determining by 
looking at the Company's recording meter, what 
demand that type of meter might have registered 
during the month, is that right? 

A. Yes, sir, I never even looked at it, beeause 
there was no use. 

. OF course, your demand arm, when once 
pushed up any time during the month, stays at 
that point until vou turn it down, is that true? 

A. Monthly demand. 

Q. Yes. On their meter all you cau see is what 
is on the face of it at the time vou read the meter? 

A. Four, five or six hours at one time. 

Q. Now, when vou went back to read the meter 
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on the 31st of January, did you have a conversa- 
tion with anybody at that time? 

A. Well, practically the same thing over again. 
I used kilowatts, instead of the actual decimals on 
the demand. The load was almost the same. It 
was 7,404. 

Q. 7,404. 

A. Well, he was quite perturbed that time be- 
eause of it [249] being that high, and he had to 
agree it showed that. Well then it was that I first 
began to wake up that there was something up 
that I didn’t know about. 

Mr. Carothers: Well don’t go into that vet, 
Mx. 

Q. Yes, what did vou discover on that occasion, 
the 31st of January? 

A. Well, this particular kind of meter, each 
time I would get through reading it, I’d break the 
seal on the demand hand, and there is a little wire 
trigger there that I tumed around and put the hand 
back to zero. This time, for the first time, 

Mr. Metzger: Which is this time, Mr. Robinson ? 

The Witness: January 3lst—this is a very par- 
ticular date, because this is only one out of hun- 
dreds that I ever thought anything about. 

Q. Go ahead. 

A. The face of the meter was loose and sagging, 
so [ couldn’t reset the demand. [Emmediately I 
figured there was something wrong, and ! just quit 
right there, I did nothing, let it stav as it was and 
reported it. 
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Mr. Carothers: That’s all. 
The Court: Proceed with the cross-examination. 
Mr. Metzger: Yes, vour Honor. [250] 


Cross-Examination 
By Mr. Metzger: 

Q. Mr. Robinson, vou sav that vou have been 
reading the Ohio meters since 1944, with the ex- 
ception of about three months. 

A. Three months in the middle of the summer 
of last year. 

Q. You are reading them now; I mean that’s 
part of vour assignment? m. Yes, sir. 

Q. Your read them last month? 

ee VCS, Sit: 

Q. Now, you say that when you went down 
there at the end of cach month to read the meter, 
you would break the seal to reset the City’s de- 
mand indicator? 

A. After they are all agreed that everything 
is all right, and agree ‘on the reading. 

Q. You agree on the reading. 

A. Agree on the reading first, and then the last 
thing hefore I leave, I reset it. 

Q. Well, with whom did vou agree on anv read- 
ing for Octeber Ist, 1945? 

A. I haven't any idea what his name was. 

Q. You don't know? 

A. I talked with three or fony differnt men. 
They never told me what their names was. [251] 

Q. You don’t know any of their names? 
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A. No, I remember Mr. Fariner and then, his 
name is Mr. Pritz, a voung man that testified this 


morning. 
Q. Pritz—P-1-i-t-z. 


A. Pritz, yes. I remember those two by name, 
but the others I didn’t know their names. In fact 
the man, right now, I don’t know his name. 

Q. On October 31, 1945, with whom did you 
agree? 

A. Well, whatever man was on duty, I don’t 
know his name. 

Q. You don’t know. On November 30th, with 
who did you agree? 

A. Up to the time Mr. Farmer came back, 
there was a man there, but I have lost track of 
his name now. I knew it at the time, but I don’t 
remember it now. 

Q. On December 31st, with whom did vou agree? 

A. Mr. Farmer. 

Q. He agreed with you, that vour reading was 
correct, 1s that it? [ie EIS as 

Q. Huh? A. Yes, sir. 

Q. On January 31st, he agreed with that, too, 
did he? A. Well, every time he agreed. 

Q. Every time he agreed? 

A. Well, we couldn’t quit until we did agree. 

Q. And he told vou, when vou were down there 
on December 31st, 1945, and again on January 31st, 
1946, that the Company had dropped down to a one- 
furnace operation ? | 

A. He explained that was why he expected the 
demand to drop. That was the first I heard of it. 
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(). And he told you that on both occasions, both 
December and January? A. Yes; sir 

Q. And that—he told you that he couldn’t un- 
derstand any such demand, that it couldn't be—that 
something must be wrong, didn’t he? 

A. That’s what he thought. 

Q. That the Company was down to a_one- 
furnace operation, and that it couldn’t go over 
6,500 ? 

A. Well, he was very much worried about it— 
it being so high, but I told him I couldn’t help it. 

Mr. Metzger: That’s all. 


Redirect Hxamination 
By Mr. Carothers: 

Q. Mr. Robinson, by agreeine—that when vou 
sav you and the Ohio Company man agreed. vou 
mean that you agreed as to the meter reading of 
the City’s meter? 

A. That was the position of the Citv’s meter 
card. 

Q. You called him over and vou both looked at 
it and you [253] agreed that was the proper read- 
ing? A. We both wrote down the same figure. 

@. You didn't mean to say you tried to agree 
that whatever figures they might have there, would 
agree with yours? 

A. I never looked at theis’s. 

Mr. Carothers: That is all. 

Mr. Metzger: Mr. Robinson, just one question. 
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Recross-Examinaton 
By My. Metzger: 

Q. You never can tell from the end of the month 
when or how the City’s demand meter got up to the 
point it then indicates, can you? 

A. There isn’t a thing to go by unless some- 
body watched it constantly every day. 

Q. When you get down there at the end of the 
month vou find it at a certain place, and you take 
it or leave it? 

A. That’s the wav it works. 

Mr. Metzger: That’s all. 


(Witness excused.) 


The Court: Have vou offered these copies? 
Mr. Carothers: No, I will at this time. 

The Court: Any objection, Mr. Metzger? 
Mr. Metzger: I think not, your Honor. [254] 
The Court: They will he admitted in evidence. 


(Whereupon meter readings referred to 
were then received in evidence and marked 
Defendant’s Exhibit A-4.) [255 


LEONARD J. AVRILL 


produced as a witness on behalf of the Defendant, 
after being first duly sworn, was examined and 
testified as follows: 
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Direct Examination 
By Mr. Carothers: 


Q. Your name is what? 

ee Leonard J. Avril. 

Q. And vou are employed by the City of Tacoma 
for many years? AL Yes, sin 

. Inthe meter department ? A. Yes, sir. 

. Repairing and overhauling meters? 
\. That is right. 
. In testing meters, inspecting meters, and so 
aul. fo hate Tish, 
. How long have vou been there now? 


for 


Q 
Q 
A 
Q 
Q 


EES. 


= 


Almost ten years. 

Q. And did vou have experience prior to that 
time in meter work? BR. Ves. sir: 

Q. Did vou have occasion in connection with 
your duties to visit the Ohio Ferro-Allovs plant 
on the tideflats ? A ees: 

Q. It was said this morning—early in the day, 
that you were there on the 31st of December, 1945, 
is that correct? [256] 

A. I was not there on December 31, 1945. 

Q. You did go there, when? 

A. I was there several times. 

Q. Well, following December? 

A. Ajter that ? 

Oo Yer ihe was the first visit to the Come 
Dany Witer tia 

A. January 10th, 1946, if I remember correctly. 
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Q. Was there any information brought to you 
about any trouble over there on the 3rd of January ? 

A. The 3rd of January? 

Oe Yes: 

A. I don’t remember just that date. It might 
have been on the third. It was recorded there some 
place, I don’t remember or recall just off hand 
what it was. 

Q. Well, do you have vour work notes with vou 
as to when vou went over there? 

A. Yes. I recall now, it was on January 3, 1946 
that I was asked to test the synchronizing of our 
meter with the Ferro-Alovs meter. 

Mr. Metzger: And that date, sir? 

The Witness: January 3rd, 1946. 

Q. And yon and who else did it? 


i 


A. It was just myself and—vou mean my part- 
ner? 

Q. Yes. 

A. Just myself and my partner. [257] 

Q. And what was his name? 

moe tid Parker. 

Q. Then on the 10th, vou—I believe vou said vou 
went there on the 10th of January? 

A. Yes, I was thore on the 10th. 

@. In response to some instructions or com- 
plaint, or what? 

A. I was there on January 10th, in regards to 
a test on the register, complained by one of the 
fellows at the Ferro-Alloys about the demand _ be- 
ing too high; and upon coming at the plant and 
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setting up for a check on that demand register, 
I found that all the four seals, on the duplex 
meter was broken and had been replaced to look 
like they had not been tampered with. 

Q. That’s the four seals on onr meter that 
had been broken? 

A. Our City meter, yes sir. 

Q. We produced in Court bere a meter. Is 
that the identical meter that was at the Ohio Com- 
panv at the time vou were there? 

me, Leas: 

Q. And continued to be there until what date? 
Or did vou have anvthing to do with taking it out? 

A. I didn’t have anything to do with reclaiming 
the meter. 

@. You were there on the 10th of January, 1946? 

A. I Was: 

@. And this meter was there? [258] 

A. And that meter was there. 

Mi. Carothers: We didn’t repair it; we just 
brought it here for inspection, so the Court could 
get some idea, 

The Court: LT would like the witness to step down 
and show where these seals are? 

Q. Will vou just point out to the Court the four 
seals that vou found broken ? 

A. Do you sec it—right in each corner here, 
here and here. 

The Court: What is the purpose of them? 

The Witness: The purpose of the seals is to seal 
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the cover on so that the cover cannot be removed, 
unless the seal is broken. The only means where the 
meter can be entered into these seals have to be 
broken. All four seals have to be broken. 

The Court: Do they have to be broken every 
month, do they, if vou are making vour reading by 
the month, so that you can set your meter back? 

The Witness: No, that is done by this re-set 
arm here only that we set the demand pointer. 

The Court: Well, those seals cover that—is there 
a glass cover on that? 

The Witness: This is a glass cover. A square, 
rectangular, square cover. 

The Court: Well, what I am trying to get at, 
[259] does the glass have to be taken out so that 
the meter ean be set? 

The Witness: No, no. This reset arm herve. 
resets the demand pointer on the demand gauge. 

The Court: I see. 

The Witness: This pulls out here after the seal 
is broken 

dhe Court: I see. 

The Witness: This pulls out here after the seal 
is broken 


The Court: I see. 
The Witness: 
demand back to zero. 
ihe Court: Ir see: 


and then vou ean reset the 


Mi. Carothers: The resetting device is sealed 
also, is that right? 
The Witness: hat is also sealed. 
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Q. But the meter reader, under no conditions, 
is to break these seals. 

Mr. Metzger: I object to that, your Honor, 
please. 

Q. For the purpose of reading the meters. 

A. No, he would not. The only seal the reader 
would break is on the reset arm in the middle of the 
Meter, 

Mr. Metzger: You mean that is the only seal 
[260] he would have to break ? 

The Witness: Yes. 

(). And those four seals were broken and pushed 
hack when vou were there on the 10th? 

A. Yes, that was discovered when I went to 
break the seals to take the cover off the meter. I 
found all four of them had been broken and 
replaced. 

Q. Now, did vou have anything to do with the 
testing of this meter at any time? 

A. No, I did not test that meter at the time this 
came up. 

Q. Did you make a test of this meter on January 
3rd or an examination without opening it up? 

A. I made an examination without opening up 
the meter on the svnchronizing reset with the Ferro- 
Alloys meter, It was just an external test, not hav- 
ing anything to do with eetting into the meter at all. 

Q. Did vou find at that time that there was a 
discrepancy between the City meter and the Com- 
pany meter? 
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A. It was such a small discrepancy of a few 
seconds that it was agreed wpon by Mr. Pritz there 
at the plant at that time that that was satisfactory. 

Q. Did you make any test at all on the Com- 
pamy’s meter at any tine? 

A. Yes, on March the Ist, 1946, I tested the 
Alloys’ recording watt hour demand meter. [261] 

Q. Well, what did vou find in respect to that? 

A. I found that their meter, that is the graphic 
or recording watt hour demand meter was 7.2% fast 
on 10% load and on a full load, which would be a 
100% load, it would be about 3.38 and 4/10 per cent 
fast. 

Q. Well. now referring to your notes again, did 
you make any test back on the 3rd of January, other 
than what you have already referred to, of the 
Alloys’ meter? 

A. On the 3rd of January—well, nothing outside 
of a little small synchronism check was all, with our 
meter and their meter. No electrical tests, or watt 
hour test at all, just a synchronizing check. 

Mr. Carothers: That’s all. 


Cross-Examination 
By My. Metzger: 


Q. Mr. Avrill. as I understand it, vou say vou 
were only down at the Ohio’s plant, according to 
wour records, on Jannary 3rd and January 10th. and 
then again on March 4, 1946, is that correct ? 

On Jannat ard, January 10th, and I was 
also there on February the 28th, and March the 
Ist, and also March 4th. 
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Q. February—the 28th of February ? 

®. Phe 28th of Mebruaty. 

Q. The 28th of February. And the only time 
that you testified [262] as to doing anything with 


the—vou made this slight synchronization test on 


Janitary sri, isthat rieht ? 
A. On January 3rd, I made a_ synchronizing 
check on 
Q. Checek—that’s simply a timimeg to see that 
the two meters are working in time with the other? 


A. Just a timing check of the synchronism of 
two reset arms on the meter. 

Q. So that when each one is talking about the 
same half hour demand, is that the point of that, 
sir? Ww, “What's nicht, 

Q. And on the—March 4th you made a test of 
the Company’s recording demand meter? 

A. No, that was on March Ist, I tested the 
Alloys '—— 

@. Thats March Ist. 

A. The Alloys’ meter. 

@. All right. Now you sav vou found it to be 
fast ? Ae. Wee, 

Q. hat is in recording more kilowatt hours than 
were actually being used ? A. That's right, 

©. You say you were not down there on Decem- 
ber 31, 1945? 

A. No, I was not down there at that date. 

Mi. Metzger: Your TWonor please, I don’t like 
to excuse {Ins witness entirely. IT have sent to the 
plant for certain information and T think it will be 
here [263] in a very few minutes. 


vo 
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The Court: Are vou through with the present 
cross-examination ? 

Mr. Metzger: For the present, I am through. 

The Court: You may step down then, and remain 
in the Court Room. 

Mr. Metzeer: Just a moment, if vour Honor 
please. 

Q. Mr. Avrill, did you make any record of the 
demand indicated by the City’s demand meter on 
January 3rd? A. Ido not believe I did. 

Q. Did von make any record of what the City’s 
demand meter registered on January 10th? 

A. Yes, I have a reading here of the demand 
on January 10, 1946, of 0.6225 less times 12,000—— 

@. Give me the figure over again? 

Eee 0220, 

@. .6225? A. Times 12,000. 

Q@. And as far as von know, that’s the same 
reading as it was on January 3rd? 

Mr. Carothers: That is the date vou are asking 
about. 

Mr. Metzeer: No, I am asking about January 
10th, he’s talking about now. [264] 

ia Yes, 11 is. 

Q. As far as you know, these were the same on 
both days? 

me Well as far as I know, I couldn't say. 1 
don’t know. 

@. Well, von don"t know if there was any 
change in that time? A. I couldn’t say. 
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X Yes, 1 found it 0.6115, which would@eine 
about 7,338 kilowatts. 

Q. Did you have occasion to go to the plant 
again ? 

A. Yes, I guess after the cover was repaired— 
or damaged and repaired—I went back to check 
the meter again, to see whether it—she was in good 
calibration. [267] 

Q. And that was when? 

A. hat was February 18th, 19-46. 

Q. And what was the condition of the meter at 
that time? A. ‘The meter was in good shape. 

Q. You had to do with testing this meter later 
on when it was taken out? 

A. When it was reclaimed and brought to the 


shop? 
@. Wes. A. Well, the shop man tested 1. 
Q. When was that, do yon know? 
A. Well, it was about 3-446. 
Q. March 4, 46? 
A. Yes, that’s when the meter and the service 
wasn’t reclaimed from the 
mir. Gagothers: Phat’s all. 


Cross- Examination 
a ewer. Metzger: 


Q. So, on the 4th of March, “46, the meter was 
taken out? No Ge sil, 

Q. And a different meter was installed by the 
City ? A. Yes, sir. 
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Q. A different type of meter? 

Bees, sir, [268] 

Q. Is that right? 

A. That’s correct. 

Q. All you did was on January 17th, you made 
—I don’t know—some kind of a test of the City 
meter? 

A. Well, that was a complete test, I had to—it 
took quite a little while and I changed the bearings, 
oiled and serviced the main gasket and everything 
checked out okeh. 

Q. Did vou have to break the seals to get imto 
that? me) Oly yecw es) sin: 

Q. Take it all apart? A. That’s right. 

Q. Well, when had similar tests like that been 
made previously do you know, do you have any 
record ? 

A. No, £ have no record of that. 

Q. Has the City got any record of it? 

A. The City has a record. 

Q. But vou didn’t check up to see—compare the 
results of your test and the City’s previous test of 
a similar character? mee On St 

Q. These readings in decimals like you get down, 
0.6115—two readers can read a difference of two or 
three-tenths on the reading quite easily without 
either one being accused of scullduggery, can’t they ? 

A. Yes, it has always been a practice of the 
meter readers [269] and the meter men to always 
read with the benefit toward the customer on 
demands in kilowatts. 
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Q. And your reading of .6115 was with that idea 
in view ? ® That co richt 

Mr. Metzger: That’s all. 


Redirect Examination 
By Mr. Carothers : 


Q. This meter, when it was reclaimed, a different 
meter was installed and it was put in a different 
place, is that right? A. That’s right. 

Q. Placed at the outside of the plant? 

A. Yes, sir. 

Q. Was that the 4th of March that that was 
done? A. Yes, sir, the 4th of March. 

Mr. Carothers: That’s all. 


(Witness exeused.) [270] 


ROBERT McQUARRIE 
preduced as a witness on behalf of the Defendant, 
after being first duly sworn, was examined and 
testified as follows: 


Direct Examination 

by Mir. Carothers: 

Q. State your name, please? 

A. Robert McQuarrie. 

Q. Robert McQuarrie, how do vou spell that? 

A. M-e-Q-u-a-r-r-i-e. 

Q. And you're an employee of the City of 
Tacoma, Mr. McQuarrie? A. Yes, sits 
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Q@. And have been for many years? 
Since 1927. 
And in what capacity? 
In the Meter Department. 


@. As what—repairman—inspector 

A. Repair man and testing and installing. 

@. And you have had many years’ experience 
before that? 

A. I had five vears before that. About 25 alto- 
gether. 

Q. Have vou had occasion to visit the Ohio Com- 
pany’s plant here, in this controversy here? 

A. Yes, sir. Avound—I think it was around 
about Iebruary—the Ist of February of 746, there 
was a complaint slip [271] came in that the ease was 
damaged, they couldn't reset the demand and then 
they sent me down for the repair, so I took 


Mr. Metzger: I object, your Honor please, as 
Wholly nnmaterial and irrelevant, there is nothing 
in issue as of that date. 

Mr. Carothers: We expect to show that this 
meter cover, in addition to the seals that had been 
broken on the 10th, had been tampered with on the 
Ost. 

die Court: Of course, I dont know that it 
wowd make very much difference in the final out- 
eome. 

Myr. Carothers: TI don't either, your Honor. 

The Court: But I'll let him testify briefly. 

Q. In what condition did you find it? 
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A. Well, I found. that the front part of—the 
square part of the glass was separated from the 
ribs of the meter. 

Q. Well, this box is just a 

A. Yes, that’s just for carrying it around. 

Q. Well, you step down and point out to the 
Court the condition the box was in. 

A. Well, this here front—this glass was sepa- 
rated from the glass ribs here; it was quite loose, 


you could shove it, and that’s why you couldn’t 
set the demand. 

Q. Well, how was it attached in the first place 
to these? 

A. Oh, these here thum) nuts 
that and [272] hold it in place. 

Q. Is there any sealing—or cemented ? 


Wing nuts tighten 


A. Yes, it is generally sealed right around here, 
the first place we have to look after. 

Q. Then the cover is cemented onto the sides? 

A. To the ribs, ves. 

Q. When vou went over, was the cement broken 
all around ? 

A. Yes, all around. You could move this with 
vour hand in different directions. 

Q. And did that leave any space that you could 
insert any kind of an instrument or anything into? 

A. Ut would he possible to put a piece of wire in 
between the ribs and this front. 

Q@. Now, this box, of course, shouldn’t pe 
removed ? 

A. That shouldn’t be on that. We just put that 
on there. 
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@. The cement was broken all around—did you 
ever have that happen to any other meter? 

A. No, not to my knowledge. 

Q. In your opinion, how could that happen? 

A. Well, I don’t know, I’m not prepared to 
say: 

Mr. Metzger: I object, vour Honor 

The Court: I believe I sustain the objection. It 
would be only a guess, unless 


@. And you repaired the meter, its condition ? 

A. JI took the glass and the cover off and put a 
cloth over [273] it, and took it over to Fuller’s. 
They were the only people that we could get that 
could repair that type case, but we took a reading 
of the kilowatt hours and the demand hand before 
we left. We always do that every time we come in 
contact with a meter. 

Q. Then how long were you gone? 

A. Oh, about three or four hours. They said it 
would take quite awhile. 

Q. And when you returned, what did you dis- 
cover as to the meter reading—the demand? 

A. Well, we found the hand had went up a little 
from the original demand that we found there. 

Q. Did vou make a notation of it? 

A. Oh, ves. And then I figured that possibly 
my cloth had touched that demand, so I put it back 
to its original reading, and put the cover back on 
again. 

Q. Did vou have anything to do with machine 
when it was taken out in January or March? 
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A. No. Mr. Foote, the man who does the inside 
work, he tested that. 

Q. Did you have anything to do with installing 
the replacement over at the plant? 

A. No, I didn’t. 

Q. Who did that? 

A. [think Ralph Thomas did that. [274] 

Q. When a meter of this type—by the way, what 
kind of a meter is that, so that the Court 

A. Well, that’s what they call a duplex meter. 
At that time, I think that was in there because we 


had two circuits—two power lines come in there. I 
think that’s the idea there. 

Q. Well, is that the usual meter that is used 
for 


A. That’s—we consider that one of the best types 
made in the United States today. 

Q. And if a meter is out of adjustment, what 
usually happens to it? 

A. Well, in what way? 

Mr. Metzger: Your Honor please, this is specula- 
tive what usually happens to it. 

The Court: T don’t see the purpose of all this 
testimony. I don’t see the purpose of any of this 
now, Mr. Cavothers, We are not trying this ease on 
whether meters 


Mr. Carothers: The only question is 

The Court: are in or out of order, 

Mr. Carothers: The only way it would be mate- 
rial at all, is the question of whether the Court is 
going to accept our meter readings or those of the 
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Gompany's, if it gets down to where there’s—the 
raechet clause is applicable. It’s the only. aetu- 
ally—— [275] 

The Court: Well, I haven’t been trying to take 
a listing of the evidence with that issue in mind at 
all; and if it does become a question why we can give 
it consideration later. This question—this case isn’t 
turning on—now upon meter readings, only inciden- 
tally. 

Mr. Carothers: My only thought, vour Honor, 
is that the Plaintiff dealt considerably on that ques- 
tion, witness after witness. 

The Court: The issues are made by this rather 
incomplete and almost a defective pre-trial order, 
as a result of a pre-trial conference. If I could 
have had the information that I have had here the 
last two davs, I would have compelled you to have 
narrowed the issues down specifically to what they 
are; but now, as it is made up, they are, as I men- 
tioned this morning again; first, they call for a situ- 
ation that arose in connection with this abrogation 
of the service, or this discontinuance of the serv- 
ice; and second, as to when, if ever, a notice was 
given, if a notice was an effective notice, so as to 
what refund would go to the City; and third, a find- 
ing or a declaration as to what rights the plaintiff 
might have should they desire to go back on the 
service. And so we are dwelling an awful lot upon 
incidental matters as to whether someone represent- 
ing the Company, or some vandal broke into a 
meter, and all of those things I’m [276] not going 
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to work on this late, on this case. I’ll just have to 
put it off for probably three weeks. 

Mr. Carothers: ‘That is all. 


Cross-Examination 
By Mr. Metzger: 


Q. Mr. McQuarrie, is that it? A. Yes, sir. 

Q. When was it you say you found the front 
part of this glass loose ? 

A. Around February the Ist. 

Q. February the Ist? 

A. Around the 1st of the month, I think it was, 
NES, 

Mr. Carothers: What year? 

The Witness: 1946. We could get that from 
Fullers quite easily, the exact date. 

Mr, Metzger: That’s all. 

Mr. Carothers: That’s all. 


(Witness excused.) [277] 


VERNE KENT 


produced as a witness on behalf of the defendant, 
after being first duly sworn, was examined and 
testified as follows: 


By Myr. Carothers: 
Q. Your name is Verne Kent? 
A. "That’s right. 
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Q. And you’ve been employed by the City for 
some twenty odd vears ? A. ‘What’s right. 

Q. What period were you Superintendent for 
the Light Department? Well, it was a number of 
vears prior to 1944 and up to June 745, isn’t that 


correct ? A, What’s might. 
@. So you were superintendent during this 
squabble ? He Whar is Tight: 


@. And as such, vou took part im the negotia- 
tions of this contract? A. That’s right. 

Mr. Carothers: Now, your Honor, I might say 
that the purpose of this testimony is just to refute 
Mi. O’Neil’s declarations in this deposition posi- 
tion, and if the Court 

The Court: The Court will permit you to [278] 
lead him some, and that’s why I consider that very 


material and together with these letters, and if this 
witness’ testimony tends to throw any light on that 
issue, as to whether there was a mutual and vohin- 
tary modification of the contract, the written con- 
tract. 

Mr. Carothers: Well, now I am speaking first 
of the negotiations. I gather from the Court’s re- 
marks that he is not interested in what took place 
leading up to the negotiation of this contract. Now 
he is disregarding the testimony of the plaintiff’s 
Pamess i that teeard, and so [—— 

The Court: Well, I am going to make that 
sweeping a statement. 

Mr. Carothers: T am assuming the attitude of 
the Court. 
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Q. Mr. Kent, you were still Superintendent in 
1945—no, April 1944, when there was a suspension 
in the operation of the second furnace over a period 
commencing some time about the 26th of April, 
1944, and going to to February, 1945, isn’t that 
right? 

A. I’m not sure of the dates but along in there. 

Q. And that suspension came about as a result 
of a mutual understanding, which lead to writing 
in the form of letters and maybe one telegram, 
which has been introduced [279] here in evidence, 
ise eliat Tiel ¢ 

A. I don’t know whether the letters have been 
introduced or not? I haven’t 

Q. But you’re familiar with the letters that took 
place? A. That’s right. With Mr. Cole. 

@. And one of those letters is dated the 

Mr. Metzger: Our first letter was March 29, 
1944. 

Q. March 29th letter where vou disagreed with 
him as to Article XIX, where it says it is to the 
mutual advantage of both parties and that each 
party reserves his right to shut down and be put 
back on in thirty days, et eetera. 

That’s correct. 

Who framed that letter? 

Well, [ wrote it. 

It was signed by Commissioner O’Neil? 
Miat’s viet. 


OQ>-O>ro> 


All the negotiations and arrangements lead- 
Ing up to that were handled by you, is that correct ? 
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A. Yes, between myself and Mr. Cole of the 
Ohio Ferro-Alloys Company. 

@. «As far as you can recall, did Commissioner 
O’Neil take any part in that at all? 

A. No, If don’t believe he did. 

Q@. That was after he had been defeated for 
office, was it not? [280] 

A. Well, I’m not sure of that. Maybe it was. 
I haven’t checked those dates. 

Q. Now, in connection with the correspondance, 
the exchange of correspondence at that time, was 
there any oral conferences of any kind, with Ohio’s 
representatives ? 

A. In regard to this shutdown ? 

@. Yes, ves. 

A. There were several discussions with Mr. 
Cole, who was then local manager; and I believe 
there was a telegram to Mr. Cunningham or some- 
thing, on the proposition—or a telephone conversa- 
tion, | don’t recall which. 

(). But those discussions were with you? 

meee Vhai’s richt, 

@. And Mr. Cole? & | What's right. 

@. Mr. Cole. A Thats smelt. 

Q@. And perhaps, Mr. Boyle sat in on one of 
those 


A. Yes, sit. Mr. Boyle was in on it. 

Q@. And was there anything special, outside of 
What was put on paper, that has to do with this 
shutdown ? 


A. No, the whole idea was, if possible, was to 
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give advance permission, as it were, to come back 
on—they could come back on, that’s what they were 
interested in—if they were to shut down, whether 
or not the City would [281] agree to take them back 
on; and that was the purpose of that letter to say 
that we would agree to it, outside of the contract, 
if that was possible—if possibly it could be done. 
@. And in the correspondence each side saved 


their rights? 

A. I think it was so stated in the letter, wasn’t 
it? 

Mav -Carothers: I think that, is all. 

The Court: Is this your handwriting, of a 
photographie copy of vour handwriting on this 
Plaintiff’s Exhibit 8. A notation on the bottom of 
it? 

hes Witness: This isn't my writine, "0, 

Mr. Metzger: I think that was put on in the 
East, your Honor. 

The Court: Qh. 

Mr. Metzger: It’s taken from—the explanation 
for it is contained in another letter, which is in 
evidence. [ would admit that was indorsed in the 
Kast. 

The Court: Very well. 

Mr. Carothers: 1 don’t know if the Court under- 
stands this rachet clause arrangement. 

The Court: None too well. 

Q. Mr. Kent, will vou explain to the Court, the 
rachet clause that 1s applicable to this case? 

A. Well, the rachet clanse—my understanding 
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of it, is that this demand hand is pushed up by a 
point, and [282] it—the same as a rachet on a 
spring or anything else—the hand will not come 
back unless it is reset manually. And the contract 
provides that the contract demand—or the actual 
demand, as recorded by the meter will determine 
the billing demand, whichever is the highest. So 
that rachet clause refers to this hand going up and 
not going back at all, and the billing is determined 
on the highest setting of that hand throughout the 
whole year, while it’s stilled and reset each month, 
on the monthiv reading to equalize to the highest 
demand at the end of the year under the contract. 
The Court: Well, when did this rachet provi- 
sion of the contract come into effect, on this con- 
tract? Did you make use of it at all, at any time 
on the first load, the 65,000? Was the rachet pro- 
vision of the contract 


The Witness: The rachet provision is that the 
demand stays up and doesn’t come down at all 
under the contract, for the whole year. 

Mr. Carothers: On the first furnace? 

The first furnace or the second furnace also. 

Q. Now, but you didn’t get the Court’s question. 
As far as the rachet clause on the first furnace, that 
has no application at all, because they have to pay 
through the [283] ten years. 

A. That’s right on the last demand, it doesn’t 
apply. 

Q. All right, now as to the second one, that is 
what the Court is concerned with. 
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A. Well, now as to the second one, it doesn’t 
apply there cither, if the second furnace operates 
ever a vear, or for two years, and so forth. It is 
only when it shuts down—shuts down and_ those 
months in excess of a year are prorated. Then the 
rachet clause is ineffective so you can prorate that. 


Q. On an annual basis; in other words 

A. On an annual basis. 

Q. In other words, if you ran three months be- 
vond the twelve-month period, whether it is the 
first, second, or third time that the furnace is op- 
erated, for that three months, the rachet clause 
would apply. A “Phat e pent 

Q. The Inghest buling demand, the highest ac- 
tnal demand, is what you would charge him for, is 
that right? 

A. Well, for the twelve months and for the three 
months, vou would take—that would be at the seven- 
teen fifty a kilowatt vear rate, but you would pro- 
rate that and only charge him for three months, or 
#146, 1 beheve it figures, about 46¢ per kilowatt 
per month. Those three months would be prorated ; 
and in order to do that under [284] the contract, 
vou have to drop this rachet clause. 

The Court: Well, let me ask vou this, and see 
if f can clarify this in my own mind. This second 
furnace was entitled to 6,000 kilowatts of energy, 
and they assumed that obligation to pay for that. 

The Watiess: That’s richt, 

The Commi: and the City had the obligation 
of furnishing it 
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The Witness: That’s right. 

The Court: Even though they might only use 
half of it, or might shut down half the time. 

The Witness: That’s nght. 

The Court: But the City was compelled to stand 
ready to serve 6,000. 

The Witness: That’s right. 

The Court: And so the minimum charge made 
under the contract in the first vear was at least 
6,000. Is that right? 

The Witness: On the second bloek. 

The Court: On the second block, ves, let’s forget 
the first one. 

The Witness: That’s right. 

The Court: But suppose that some month in 
that first year, they went to 7,000 on the second 
block. Did that fix the rate for the whole vear, or 
for a month? 

The Witness: For the whole year. 

The Court: But that still didn’t involve the 
rachet clause, or did it? 

The Witness: No, it doesn’t involve the rachet 
clause. 

The Court: It’s not involved there. 

The Witness: No, except for the hand is a rachet 
device. 

The Court: Yes, but if the contract had gone 
straight through, this one, and there had been no 
shutdown, would there ever have been any occasion 
to invoke what vou call the rachet clause? 

The Witness: No, no there wouldn't. 
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The Court: If, on the other hand, the contract 
had been suspended, either by reason of its provi- 
sions, or by mutual consent, and then resumed, 
where would the rachet clause have gone into effeet 
on this? 

the Witness: Well, they would he pernutted 
vnder the contract to drop the second bloek, which 
may have been the 6,000 or 7,000, which the demand 
shows that, so that the rachet clause would come into 
effect to put it back to the original contraet demand 
of 6,500 kilowatts. 

he Court: Well, that was beme used all the 
time, or being charged all the time. 

The Waitiess: That’s rieht, thats right, bia ais 
all on the same meter, all recorded on the same 
meter. 

The Court: For both furnaces? 

the Witness: That's, tight. 

The Court: I see. ‘That rather cletvs 1 1p 
for me. 

Mr. Metzger: Your Honor, please, I think you 
have one or two of the exhibits there, I would like 
to ierrogate the witness about. 


Cross-Examination 
By Mr. Metzger: 


Ge “iit isent, showrne vou lixhibit S, is tit the 
letter of which you claim to be the author, although 
signed by My. O'Neil? A. Yes, that’s correct. 

Q. Well now, [ don’t have a copy of it, but in 
that letter you first said that vou wouldn’t agree 
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with the Company’s contention that they were ex- 
cused from operating the second furnace under 
Article IX of the contract, is that mght? 

A. IX or NIN, I don’t remember. 

Q@. XIX, ves. [287] eX, BObene he tes, 

Q. Then vou said, *‘ However, the situation here 
—the power situation is critical. The City is being 
compelled to buy large blocks of power, and it will 
be to the City’s advantage to let you shut down. 

Pee thats comect. 

@. And that was the fact? 

ie Pha was the act. 


Q. And the shutdown was to the City’s advan- 


A. About $900 a month, as I recall. 

Q. All right, and vou were very glad to be re- 
lieved temporarily of the obligation of furnishing 
the power for the second block? 

A. That’s correct. 

Q. And you were—but you reserved the right to 
compel them to go back on again whenever you 
wanted them to. pNP Soran eal 

Q. <And they had the right to come back on 
whenever they wanted to? Doe es 

@. And this whole arrangement was intended 
to be outside of the contract as a special arrange- 
ment between the two parties? 

Me lat s comect, 

Q. And was entered into on that basis and that 
was your [288] understanding of it? 

A. That is correct. 
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Q. And at the same time when you made it, you 
weren't saving to Ohio if you accept this you have 
got to give up your claim under Article NIX. You 
said they could preserve their right under Article 
AX. 

A. That is right. I don't know whether I said 
that, but I had no objection to it. 

Q. I mean, that was the understanding? 

ee es 

Q. And then, Mo. Kent, I show you another 
letter, a subsequent letter of April the 11th. Are 
you also the author of that letter, although it is 
signed by Mr. O’Neil? 

A. Well, 1am not sure about this letter, whether 
I wrote that or not. 

Q. Well, it is not particularly materfial. You 
are not sure whether von wrote that letter or not? 

ed LO 

@. Gut von have read it now, but that letter is 
in accordance with vour understanding and it con- 
firms your previous letter of March 29th, does it 
not? ae Pthink’so, 

Q. And so far as the City is conceermed, when 
the Ohio did shut down on or about April 26th, they 
were shutting [289] down under this special ar- 
rangement that vou had proposed and O'Neil had 


signed in the letter of Mareh 29th. A. Yes. 
OG. iat aioli NS Via Vio 


Q. And neither side was to be in any way penal- 
ized hy that shutdown ? 
A. I believe that is correct. 


(eo 
i) 
ce | 
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That is correct, too. 

hat isscormtect, 

It was to be wholly outside of the contract? 
That is right. 


oe gee (os 


That’s right, and so for the purposes of the 
contract then, it was just the same as though Ohio’s 
taking of the second bloek of power had been con- 
tinuous, and that shutdown not count? 

A. Well, I wouldn’t say that. 

Q. Well, that is the effect of your statement, 
isn't it? 

A. No, I don’t believe so. I don’t agree on that. 

The Court: Now why don’t you agree with it? 

The Witness: Well, this was just an agreement 
to shut down outside of the contract, without agree- 
ing to what the contract meant, and giving them 
permission—advance permission, if it was permis- 
sible, to allow them [290] to come back on again. 
That’s all we were trying to do. 

@. There was a shutdown outside the contract 
for the mutual advantage of both parties? 

A. That’s right, for the mutual advantage of 
both parties. 

The Court: Well you, representing the City, did 
you mean to say that they could avail themselves 
of the provisions of Article XIX of the contract, 
where a condition arose that was beyond their 
power? 

The Witness: Well, at the time this agreement 
was made they didn’t know that they were ever 
eoming back on. | 
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The Court: Well, some of this correspondence 
savs specifically, whether it’s a letter vou dictated 
or somebody else, that vou do not recognize a right 
to consider the situations enumerated in Section 
19—of Article NUX of the contract, and vou do not 
permit the cessation of service based on Article 
IN 

The Witness: That’s right. 

The Court: Well now, you stated to Mv. Metzger 
that vou still recognized the right of the Company 
to clann the benefits of Article XNEX, in this 

The Witness: Well, I was looking at it from 


this angle, who am I to judge, but in my opinion 
the reason given didn’t apply under Section 19, 

The Court: You mean the reasons the Company 
had given. 

The Witness: The reasons that the Company 
had for the shutdown. 

The Court: Well, as a matter of fact, from your 
statement and the other testimony that has been 
given here, the City was actually short of power 
at the time? 

The Witness: That's correct. 

The Court: And the Company was actually long 
on power, because of conditions that had arisen 
that the City had nothing to do with. 

ices virness: Chat is rieht, 

The Conrt: And the parties conelnded that it 
would be mutually advantageous to suspend the 
operations as to the second furnace ? 

The Watness: THat’s rieht. 
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iie Court: Thais all, 1 just evanted to see 11 
that was his views. Apparently it is more or less 
the view of both parties. 

Mr. Metzger: That's all I have. Oh, one other 
question, M1. Kent. 

Q. As a matter of fact, since the inception of 
this contract, the Citv has never had occasion to, 
and never has, billed Ohio for any higher demand 
than the contract demand, [292] is that correct? 

A. I couldn't state. 

Q. As long as you were Superintendent of Light 
that was the case. A. I beheve it was. 

Q. Is that might? 

A. Well, I couldn’t definitely state, because I 
haven't the demand before me. 

@. Well. so far as vou know, the rachet clause 
never came into operation, and never has been put 
in operation ? Ay That issiehi. 

Mr. Mezger: That's all. 

The Court: Anything further, Mr. Carothers? 


Redirect Examination 
By My. Carothers: 


Q. You don’t know whether it ever exceeded the 
12,500 demand ? neeeto, I cdot. 
Mr. Carothers: ‘That is all. 


(Witness excused.) 


The Court: Anything further, Mr. Carothers ? 
Mr. Carothers: The Court doesn’t want to [293] 
hear any testimony regarding the negotiations lead- 
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ing up to this. We were going to call Mr. Jones 
that had to do with the dvafting of the original con- 
tract, but I take it from the Court's remarks that 
the contract speaks for iself. 
The Court: It generally does 
Mr. Carothers: We rest. 
The Court: No, I don’t care to hear further 
testimony as to the various steps that led to the 


contract. 

Do you have any rebuttal, Mr. Metzger? 

Mi. Metzger: Yes, we would like to have a short 
rebuttal to the City’s testimony. 

The Court: How many witnesses? 

Mr. Metzger: I think one. 

The Court: It is long past adjourning time. Of 
course if I adjourn this case I adjourn it for about 
a month. Now that is the situation, because I put 
iH on my calendar as a day and a half ease. I set 
other cases and my calendar is hecoming involved, 

Mr. Carothers: Your Honor, we would like to 
finish up, this evening. 

The Court: Lf am afraid you won't be able to 
do that, but if you have got a short rebuttal on 
something, put them on right now. [294] 


Mr. Metzger: Mr. Farmer, please. 


MARVIN FARMER 


recalled as a witness on behalf of the Plaintiff, was 
examined and testified in Rebuttal as follows: 
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Direct Examination 
By Mr. Metzger: 


Q. Well, Mr. Farmer, there has been some testi- 
mony here relative to the condition of the City’s 
meter over at the plant, and the state of the seals 
and the glass cover on it. You heard the testimony 
here from the City’s witnesses ? 

pee lit 1s correct. 

Q. That's the same type of meter or perhaps the 
same meter that the City installed over there? 

eee bhatt is correct. 

Q. In °42, what was the condition of the seals on 
that meter, as to whether they were intact or had 
been broken? 

A. Well, it seems to me hke they was broken, 
and I am very sure that they was broken, at least 
part of the wavy around, due to vibration. 

Q. In °422 A. Yes, sir. [295] 

Q. Now, when you came back to the plant in— 
after war service, and you got back there later in 
December of 1945, then what was the condition 
of it? 

A. It was very serious. It was broken all the 
Way around. 

Q. Broken all the way around on December 
27th? 

A. Yes, that is, the seals were broken. 

@. The seals were broken? A. Yes) sir 

Q. And what about the glass being separated 
or loose? 
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A. Correction. the seals—I mean by the glued 
seal, as to air getting in, and not the company’s 
seals that thev put on with a stamp. 

QQ) When vou talk about seals now, you are 


A. The glued seal. 


talking about 

Q. The adhesive on the glass, from the front 
plate to the side plate? A. roe sir. 

@. And that was broken in December, 1945? 

A. Yes, sir. 

Q. How long did that condition obtain? Until 
the meter was replaced? 

A. No, they repaired that meter some time in 
the early part of January, I believe, in that account, 
they repaired the glass. 

Q. They repaired the glass, did they? [296] 

A. Yes. 

Q. Mr. McQuarrie said he repaired it on the 
first of February. Would that be about the right 
date? A. Approximately, yes. 

Q. Now, where was that meter located ? 

A. On the panel board in the control room. 

Q. Well, how close is that—how far above the 
ground,—the floor level? 

A. Approximately three feet. 

Q. Three fect. Was it subject to anv—being 
jarred by any doors or otherwise ? 

A. Yes, the door wonld come into contact with 
it if it was slammed back hard. 

Q. Now, who put—who installed the meter at 
that particular place? 

A. That, sir, I do not know. 
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@. You don’t know. 

A. It was installed when I came to work. 

Mr. Metzger: Do you admit the City installed 
that meter? 

The Court: Oh, I assume they did. It isn’t a 
matter of 

Mr. Metzger: All right, that is all. [297] 


Cross-Examination 
By Mr. Carothers: 


@. You didn’t report the condition you found 
on these two occasions to the City, did you? 

A. Which one was that? 

Q. Well, either the loose frame or the seals being 
broken. 

A. I wouldn’t say whether I did or didn’t 
because | don’t know. 

Q. Well, then you could say whether you remem- 
ber whether vou did or not, can’t you? 

A. T imagine I called it to the manager’s atten- 
tion. We talked about various thines, a default 
every time we read the meters. I wouldn't say. 

(). You mean to sav the meter man isn’t telling 
the truth when he stated he discovered it for himself 
on the 31st of January? 

A. No, IT wowldn’t sav that he isn’t telling 
the 

Q. Then vou didn’t report it to him? 

E.  Vvell, | wont say. 


Q@. And vou didn’t in the first part of January 
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(Testimony of Marvin Farmer.) 
when you discovered the glass loose, you didn’t 
report that to anybody, did you, either? T mean 
the seals broken? 

A. I didn’t discover it until after they called 
my attention to it. 

The Court: Is that all, Mr. Carothers? [298] 

Mr. Metzger: I would hike to ask one other 
question. 


Redirect Examination 
By Mr. Metzger: 


Q. Mr. Farmer, Mr. Robinson when he was on 
the stand said that on January 31st—or December 
31st, 1945, when he was at the plant, and he found 
a City’s meter reading about 7500 kilowatts, and 
you told him that Ohio had dropped to one furnace 
—ves, one furnace operation, he said that von told 
him that Ohio’s meter was too high, too. What is 
the fact, did vou make any such statement? 

A. Not to my knowledge. 

@. Well, what was the fact, did the Ohio’s meter 
register too high at that time? 

A. No, they hadn't in anv of the periods that 
1 inspected, which was throughout the whole month. 

Q. Any statement vou made to Mr. Robinson at 
that time was understood by him—-— 

Mr. Carothers: Well, now, just a minute. 

Q. (Continuing): —to be—that Ohio’s meter 
was too high 

The Court: I think T will have to sustain the 
objection, Mr. Metzger, to that. I don’t see how he 
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could attempt to say. I wanted to ask you this 
question: [299] You remember talking to Mr. Rob- 
inson, do you? 

The Witness: On the 31st? 

The Court: Of December. 

The Witness: Of December, yes, sir. 

The Court: Do vou remember telling him that 
the second furnace was out, entirely? 

The Witness: Yes, sir. 

The Court: And that was, of course, your dis- 
cussion as to the meter reading? 

Mhe Witness: Yes. 

The Court: Had von ever told Inm that before? 

The Witness: No. sir, I never came until the 
ef of that mont. 

The Court: Of December? 

The Witness: Yes, sir, back with the company. 

The Court: But vou didn't tell him then. You 
told him on the 31st? 

The Witness: That was the day he arrived there. 

The Court: When he read the meter? 

The Witness: Yes, sir. 

Mie Court: “Vhat?s all. [300] 


Recross-Exaniination 
By Mr. Carothers: 


@. Were vou instructed to tell the meter reader 
to—— 

Mr. Metzger: Object as immaterial and irrele- 
vant, whether he was instructed or not. 

The Court: Objection overruled. 
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Q: to instruct the meter reader you were 
shutting down the one furnace permanently by any 
of your superiors? Were you given any instructions 


along those hnes? 

Mr. Metzger: Jf further object. He has never 
said anything about permanently. 

Mr. Carothers: I think it is material. 

Q. Were vou given any instruction to tell the 
meter reader that vou were through operating the 
second furnace or anything to that effect ? 

A. We had talked about it. 

Q. Well, now 

A. And that is—at that time was one of my 
responsibilities. 

Q. To notify the City when you are going to 
shut down your second furnace? 

A. T was more or less responsible in a certain 


extent to that responsibility, ves. 

QM. You didn't tell Mr. Robinson, though, to 
notify the Commissioner or the Superintendent, or 
anvbody else that the Ohio Company was not going 
to operate the second [S01] furnace any more, did 
you? A. No, sir. 

Mr. Carothers: That is all. 

Mr. Metzger: That is all. 

(Witness excused.) 

The Court: Is that all the rebuttal, Mr. Metzger? 

Wir. Metzeey: Yes, sir. 

The Court: Ma. Carothers, vou stated the other 
day and I suppose your situation is still the same, 
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that vou will cease to be official Corporation Counsel 
for the City after tomorrow ? 

Mr. Cavothers: ‘Tomorrow is my last day. Mr. 
Bovle will take care of it, I think. I would like to 
argue the case, vour Honor. 

The Court: Well, I] would really like to have an 
argument on both sides at some later date. It’s too 
late to attempt it this evening. Everybody is tired 
and worn out. 

T might set this down for some time—it will be at 
least two wecks, unless my calendar on Friday 
should blow up. That hasn’t been the history for 
the last three weeks of these calendars. [302] 

Mr. Metzger: Your Honor please, I hate to be 
a continual pest and nuisance about these assign- 
ments. When last ‘Thursday you announced that the 
areument of the P.U.D. case agamst Longview 
Mibre would be continued to May 


Tnesday, May 
20th, to my mind at that point was wool gathering. 
Personally May 20th is an undesirable date, and I 
do not expect to be in the city for that time. Now 
T could take it up 

The Court: You take it up with counsel on the 
other side and get a stipulation, either approved by 
a letter informally or a formal. 

Now on this case I think while the facts are fresh 
in the Court’s mind, and in the minds of counsel, I 
see my calendar for Friday—I have four or five 
eases set, but apparently only two habeas corpus 
eases will be heard, so that I can hear this at 2:00 
o'clock on Friday. 
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Mr. Boyle: Your Honor, it has just occurred 
to me that Mr. Carothers out of the case, that I have 
a conference with some railroad attorneys that has 
been postponed once, and it is set for next Friday. 

The Court: Well, while this matter is fresh, and 
I have got a place I want to make a disposition of 
it, and railroad attorneys will certainly understand 
a matter of this significance that is in court, and 
they will have [303] to further continue their con- 
ference if you are an essential part of it, Mr. Boyle. 

Mr. Boyle: Do vou think we can dispose of it 
in the morning and be through in the morning? 

The Court: I think we can. 

Mr. Metzger: I understood it was 2:00 o’clock 
in the afternoon. 

The Court: No, the Clerk just advised me that 
these habeas corpus cases are at 2:00 o’cloeck in the 
afternoon, and the argument should not require over 
45 minutes on a side. 

L might help you somewhat in argument by poimt- 
ing out to you briefly what the Court considers is the 
central theme of this whole story, and that is: 

First, as to whether there was an actual suspen- 
sion under the terms and provisions of this contract, 
or whether there was a temporary suspension by 
reason of a mutual understanding between the inter- 
ested parties, and [ am inclined to the view that 
it was a temporary suspension, followed by a 
resumption. | mention these things so it will aid 
you in preparing your argument. 

Then when the resumption occurred, if the Court 
should ultimately find that, whatever the liabilities 


9 
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and rights of the respective parties were for a dis- 
continuance, £304] they must be found in the con- 
tract, and brings us to the question of the notice, 
where they proposed to relieve themselves from 
hability. 

And then the notice that is given here, and fol- 
lowed, not within 30 days or at the end of 30 days 
With a suspension of use, but a continued use 
through the months. 

Now what was the situation. When was, if ever, 
a notice given in accordance with the terms of the 
contract? That’s what I want you to give considera- 
tion to,—the first time, and the only thing we have 
in this record, though both parties do know a great 
deal more about the other than probably the cold 
record shows, but there was an open and shut state- 
ment made on December 31st that the—that this 
furnace is not running. 

Now, then, with those—those are the things I 
want vou to center on. Of course, if theré was a 
complete suspension of operations with no thought 
of a resumption when conditions confronting the 
two parties changed, then we have for determination 
this question of 12 months of continuous service 
when a resumption took place, and a charge for 
6000 kw’s. at least. IT am not much inclined to that 
position right now, but I don’t want to make up 
my mind upon the matter too much, [305] but if I 
were to decide the case now, and this going quite a 
long ways, but it might help vou in shortening your 
argument and a lot of labor that would be lost later, 
—if I were compelled to decide the case immediately, 
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or you were to submit it to me, and I were to make 
my decision, I would decide that the contract entered 
into in 1941 for the second furnace was continuously 
in operation, except insofar its operations had been 
mutually suspended outside of the terms of the 
contract, until December 31st, 1941. 

Mr. Metzger: December 31st, 1945. 

The Court: 7°45, ves, and that largely disposes 
then, of course, what was paid. If anything was 
paid after that in January or in February it would 
be in the nature of a credit or a refund. 

Then we have the other question left here, which 
is as to the rights of the plaintiff to resume his 
operation, and on that issue 1f I were deciding it 
now—though IT am still open for persuasion and a 
ehange of opinion, I would hold that their status 
would be that that would have resulted had they 
formally by the 30-day notice suspended the opera- 
tion and relieved themselves, and the only way they 
could get back would be by the terms of the contract, 
which was when the City saw fit in their own disere- 
tion, to let them come back. [3806] 

Now those are my present feelings. 

Mr. Metzger: Thank you, vour Honor, that is 
Friday morning ? 


eh 


he Court: Yes. 


(Whereupon adjournment was taken.) [307] 
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COURT'S ORAL DECISION 
(May 2, 1947) 


(Following Argument by Respective Counsel) 


The Court: IT think that I am prepared at this 
time to make a disposition of this cause, insofar as 
this Court is concerned. I am not going to endeavor 
to give a general summary of the background and 
the history of the situation that gave rise to this 
problem. It’s fairly complete in the record and pre- 
trial order, together with admissions made during 
the course of the trial, eliminate many things that 
might have been issues upon which the Court would 
ordinarily be required to make a finding. 

It is, it seems to me, appropriate to give seme 
thought before attempting to apply the facts to the 
situation that did arise, to give some thought to the 
conditions that prevailed in 1941 when this contract 
was in contemplation and later executed, which was 
on the 21st [808] dav of March, 1941. 

3yv the very nature of the contract. it is evident 
that there were extremely extensive conversations 
had before a contract of this magnitude would be 
entered into. The City of Tacoma, of course, being 
a governmental agency, did not have the same Ingh 
degree freedom in its actions that it would had it 
been a private corporation, and the contract would 
have to be drawn with a much ereater degree of 
particularity in order to fully express the agree- 
ment of the parties. From what took place after 
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its execution, proceeding under its provisions, it’s 
evident that the parties did not anticipate all the 
situations and conditions that would arise, and that 
is what has given rise to this lawsuit. 

Now in 1941 when these steps were being taken, 
when the contract was executed, the federal govern- 
ment had engaged in its unusually extensive defense 
program. By December the 7th it was actually 
engaged in war, Congress passed the Second War 
Powers Act very soon thereafter and gave the Chief 
Fixecutive probably the greatest powers ever con- 
ferred upon a President in the history of the United 
States. All manpower and all material wealth and 
all ageneies of production came within the purview 
of those granted powers, and thev were being exer- 
cised as the need required, through [3809] what were 
called ‘‘directives,’’ or orders of one kind or another. 
The parties when they executed this contract 
couldn't have had that situation in mind, although 
they might have anticipated that there would he 
some great change, and they undoubtedly—the plain- 
tiff in this action undoubtedly looked to the govern- 
ment as its principal buyer, either directly or by 
reason of its activities in other fields. After Decem- 
ber the 7th, the government had the power and 
exercised it, to direct almost everything in a mate- 
rial way, and if certainly made ditectives here that 
directly affeeted the products produced by this 
corporation. 

tf T were left to the position where I would have 
to make a determination as to whether this cessa- 
tion of use of power from the second unit occurred 
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within the provisions of Article 19 of this contract 
I would be inclined to find that they did, but I feel 
that under the evidence as it has been submitted 
here, I do not need to do that, because clearly in this 
large exchange of correspondence and doubtless per- 
sonal interviews, particularly as they are supported 
by the testimony of Mr. O’Neil who was then the 
elective head of this city light division of the gov- 
ernment, and the then superintendent, Mr. Kent, 
a condition had arisen by reason of this war situa- 
tion, and the tremendous [310] unprecedented 
demands for electrical energy that the city found 
itself in a position where it could not. without. loss 
to itself, meet its obligations in supplying power. I 
think there was some testimony from some witness, 
or else in the deposition, that they had to go out- 
side and buy power from the Bonneville Admin- 
istration, but the Court takes judicial notice if the 
facts are not, I know that the rate fixed for Bonne- 
ville power is $17.50 a kilowatt vear. So, of course, 
buying power at that rate, and selling it and fiu- 
nishine the facilities for carrving it to the unit 
where it was sold, couldn't be a prontable venture 
for the city. And the parties undoubtedly, both of 
them, found themselves in a difficult position where 
it was to the mutual advantage of both to suspend 
the operation of the provisions in the contract con- 
cerning the furnishing of the second block of power 
—an odd situation, but for reasons of their own, 
each of them were just as anxious as the other that 
this obligation, the city that the obligation to furnish 
power and the company the obligation to pay for 
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it, be suspended, because it meant a financial loss 
to both of them and whether it was technically 
within the power of the city commissioner and the 
superintendent of light to enter into such a special 
aereement or not, I feel is beside the question. It 
Was an emergency situation and [811] clearly grew 
out of the war, and the various regulations that 
eame about, and there was a mutual modification 
of this contract as evidenced bv the letters and the 
oral transactions between the parties. 

Now, having determined there was a mutual sus- 
pension of it, rather than an alteration resulting in 
a discontinuance, then we come to the question as to 
What the liabilities are, or what relief, if any, should 
be granted to the plaintiff herein. 

It’s true that the defendant citv took the posi- 
tion that through all of their early negotiations, as 
far as the correspondence at least is concerned, that 
they were making no suspension under Section 19 
of the contract, and the plaintiff took the position 
that they were seeking a suspension under that sec- 
tion, Phe suspension occurred, and it occurred inde- 
pendent of that by reason of mutual agreement of 
the parties, and thus resulted to that extent in a 
modification of this contract. 

It is vety evident that the city, when it had 
surplus power, it expected to sell this block of 
power again. Tt is likewise very evident that when 
the plaimtif, the Ohio company, had a market fer 
their output they expected to utilize the machinery 
they had to operate their second unit, and that situ- 
ation did occur along in [312] 1945, was it? Now 
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the resumption of that power was again in substan- 
tial measure outside the strictly formal provisions 
of this contract, but when it was resumed the 
defendant City took the position that it was a new 
beginning, and therefore there would have to he 
twelve continuous months of payment, whether there 
was twelve months’ use or not. The Ohio Company, 
plaintiff took the position this was just a resumption 
following a temporary and mutual discontinuance, 
and the Court so finds. That being a fact, then we 
get to the more literal terms of this contract, if the 
Ohio Company expected to relieve itself, at any time 
following this resumption in February, 1945, it 
would have to comply with the provisions of the 
contract for such relief. 

The evidence indicates that there was a consid- 
erable discussion between the parties throughout 
the summer, and as we get up into the latter part 
of 1945, the corporaticn, evidently with an idea of 
ecomphance with termination, sent this letter—TI 
have forgotten the number of it so I shall not refer 
to it directly, in August, however, of 1945, saving 
that they expected to discontinue the use of power 
but not within 30 days from this date or any particu- 


lar time. Notice was defective because it was uncer- 
tain. However, the Court will find it was sufficient 
to give some warning to the [313] City, and without 
attempting to detail the record as here made, mat- 
ters began to reach a more or less critical point. 
The City continued to bill on its theory that there 
were twelve months during which the Ohio Company 
wowd have to pay the full six thousand. The Ohio 
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Company, after 30 days following their notice, did 
not shut the furnace down. Intermittently, they had 
it down and np, and that condition continued 
through—or at least up until November 24th, I 
think it was, 1945. No further notice was given, but 
protests were being made when billings occurred 
in—if I am correct, in October and November. They 
were ignored. There was some one letter gone back 
once and then they were ignored, and the billings 
continued and the payments were made, because 
they had to be made under the existing arrangement 
or there would be a forfeiture of the deposit that 
had been provided for and with the wisdom and 
good judgment ina contract of this magnitude when 
the contract was first entered into. At any rate,— 
and here is where the—while this is an action at 
Jaw, it is nevertheless controlled substantially by 
the equitable situation as disclosed by the evidence, 
and the Court is put to the position of making a 
finding as to when the City actually had notice. 
Well, they had definite and complete notice by the 
end of December of 1945. True, the meter reader 
is not an official who [814] has discretionary pow- 
ers In matters of this nature, but from what had 
occurred in the way of at least indirect notice to the 
City by the protests that were made month after 
month, and the inference that the Court dyvaws and 
[ think it’s a logical one that the meter reader who 
was an employee of the city, reported to his supe- 
viors and it did reach those in authority, but ther 
had taken the position that the twelve months, irre- 
spective of what was done, must prevail, and the 
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Court has found that that was not the fact, but I 
shall find that by reason of all of the things that are 
disclosed by the record in this case, that the City was 
fully forewarned and that there was a_ sufficient 
compliance, or at least the City would be now 
estopped from denying a comphance on January 
1, 1946, and that the payments that they collected 
for January and February for this second unit, 
were payments in excess of that which they were 
legally entitled to, and the plaintiff is entitled to a 
eredit in the amount there involved. 

Now, then, as to the other feature of this case, 
the declaratory judgment, it’s my interpretation of 
this contract, growing out of the existing situation 
following its alteration concerning the second unit, 
that the company can only go back on the use of 
power when and if the City sees fit to put them on, 
under the provisions of [315] Section 10 of the con- 
tract, and I think it’s the third paragraph—that is, 
that there is no compulsion now for the City, auto- 
matically, whenever the demand is made, to furnish 
power. They are relieved from that, unless they 
find themselves in a situation that the contract men- 
tions, and see fit to negotiate fer the sale of this 
second block of power. When sneh occurs, the plain- 
tiff company will be in a position that they were at 
the beginning of the taking of this power. They go 
on not for a month or two months, but they go on as 
1 interpret this contract, for a full period of twelve 
months; that the position that the city took eencern- 
ing a new taking, for which they have been billing 


aes 


and the obligations that they have asserted as 
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Company, after 30 days following their notice, did 
not shut the furnace down. Intermittently, they had 
it down and up, and that condition contmued 
through—or at least up until November 24th, I 
think it was, 1945. No further notice was given, but 
protests were being made when billings occurred 
in—if | am correct, in October and November. They 
were ignored. There was some one letter gone back 
once and then they were ignored, and the billings 
continued and the payments were made, because 
they had to he made under the existing arrangement 
or there would be a forfeiture of the deposit that 
had been provided for and with the wisdom and 
good judginent ina contract of this magnitude when 
the contract was first entered into. At any rate,— 
and here is where the—while this is an aetion at 
law, it is nevertheless controlled substantially by 
the equitable situation as disclosed by the evidence, 
and the Court is put to the position of making a 
finding as to when the City actually had notice. 
Well, they had definite and complete notice by the 
end of December of 1945. True, the meter reader 
Is not an official who [314] has discretionary pow- 
ers In matters of this nature, but from what had 
occurred in the way of at least indirect notice to the 
City by the protests that were made month after 
month, and the inference that the Court draws and 
IT think it’s a logical one that the meter reader who 
was an employee of the city, reported to his supe- 
riors and it did vench those in authonty, but they 
had taken the position that the twelve months, irre- 
spective of what was done, must prevail, and the 
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Court has found that that was not the fact, but I 
shall find that by reason of all of the things that are 
disclosed by the record in this ease, that the City was 
fully forewarned and that there was a_ sufficient 
compliance, or at least the City would be now 
estopped from denying a comphance on January 
1, 1946, and that the payments that they collected 
for January and February for this second unit, 
were payments in excess of that which they were 
legally entitled to, and the plaintiff is entitled to a 
eredit in the amount there involved. 

Now, then, as to the other feature of this case, 
the declaratory judgment, it’s my interpretation of 
this contract, growing out of the existing situation 
folowing its alteration concerning the second unit, 
that the company can only go back on the use of 
power when and if the City sees fit to put them on, 
under the provisions of [315] Section 10 of the con- 
tract, and I think it’s the third paragraph—that is, 
that there is no compulsion now for the City, auto- 
matically, whenever the demand is made, to furnish 
power They are relieved from that, unless they 
find themselves in a situation that the contract men- 
tions, and see fit to negotiate for the sale of this 
second block of power. When such occurs, the plain- 
tiff company will be in a position that they were at 
the beginning of the taking of this power. They go 
on not for a month or two months, but they go on as 
I interpret this contract, for a full period of twelve 
months; that the position that the cits took ccneern- 
Ing a new taking, for which they have been billing, 
and the obligations that they have asserted as 
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‘against the plaintiff to which the Court has granted 
relief, will now prevail; that the suspension that 
occurred on January 1, 1946, concerning the use 
of power for the second unit, is a suspension of 
such a nature that it now gives rise, whenever there 
is a mutual agreement between the parties, to a 
taking that presents the obligation of taking for 


twelve months on the contract rate. 


Of course, I do not mean to imply at all that the 
eity or Company couldn't mutually agree to again 
modify or change the contract, but since IT am called 
upon to interpret and construe the contract as to a 
[316] contingency that might arise. or a situation 
that imeht arise, that would be my construction 
Ont. 

Now I think I have covered evervthing that is 
involved here. If I haven't, why 


Mr. Boyle: I think, vour Honor, there is just 
one question, and that is the actual demand ocecur- 
rng in the months of February and January, after 
the discontinuance, There is a discrepancy between 
the sixty-five hundred in the testimony, I think, up 
to seventy-five hundred. 

The Court: I did not think that was an issue 
here; that that would be covered by vour contract. 
Your contract—if the one unit had been the only one 
that went on, because [ made a finding that there 
was oy the one mit on, and the provisions of the 


contract covered that, and that doesn't mean that 
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the payment should be based on a 6500 kw., if there 
Was one unit that was using more than that. 


Now, if you mean that I should make a determi- 


nation as between the readings of the different 
meters 


Mr. Boyle: That was an issne, I think, your 
Honor. 


The Court: Well, I would hold in that regard 
that the readings on the City’s meters would be 
controling, and payment would have to be based and 
made upon [317] those meters. There is no showing 
here that those meters were defective, nor that they 
should be disregarded and the readings on the com- 
pany’s meters accepted. I think the Court almost 
has to take judicial notice of the fact that when a 
public service or semi-pubhe service is furnished 
under a measuring svstem of any kind, the party 
who furnishes it seems to have the—he in the drivy- 
er’s Seat. 


Mr. Metzger: That’s how thev are, your Honor, 
T will grant vou that. 


The Court: I appreciate that sometimes in the 
reading of my own water and electric meter, and I 
shall make that finding. 


Now you may submit your findings whenever it 
Is convenient to the parties. I do not want to fix any 


definite time unless you feel that T should. 


Mr. Metzger: No, I think we will be able to werk 
out something. 
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The Court: And if you ate in doubt as to what 
the Court found, the Court Reporter can get it out 
at the request of the parties. 

Mr. Metzger: I would like to ask now for your 
Honor’s decision to be written up. [am asking that 
the Court’s decision be transcribed so we will have 


that, 


The Court: Yes, it might save vou some little 
[318] time in preparing the findings. 


Mr. Metzger: Yes, vour Honor. 


CERTIFICATE 


I, Russel] N. Anderson, official court reporter for 
the above-entitled court, do hereby certify that the 
foregoing is a true and correct transcript of the 
matters therein set out. 

/s/ RUSSELL N. ANDERSON, 
Official Court Reporter. [319] 
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DEFENDANT'S EXHIBIT A-i 
November 6th, 19-45 
Airmail 
City of Tacoma, 
Department of Public Utilities, 
Light Division, 
Tacoma, Washington. 
Gentlemen : 

You will please take notice that in payment to 
you this date of the sum of $18,247.26, bemg the 
amount charged for electric current furnished dur- 
ing the month of October, 1945, against the 
undersigned The Ohio Ferro-Alloys Corporation, 
under a certain power contract between said Com- 
pany and the City of Tacoma is not paid 
voluntarily. 

From the mformation which we have it appears 
to us that the charge made against our Company 
is not in accordance with the terms of the contract, 
but inasmuch as the City declines to proceed with 
the furnishing of power under the contract unless 
our Company accepts the City’s interpretation of 
the contract, we have no option but to make pay- 
ment under protest and with the distinct avow that 
the whole amount is not due to the City, 

Very truly yours, 
THE OHIO-FERRO ALLOYS 
CORPORATION, 
Pala GG. PRITZ, 
EGP President. 
EMR 
[Endorsed]: Filed September 5, 1947. 
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Contract Between City of Tacoma, Department of 
Public Utilities, Light Division, and The Ohio 
Ferro-Alloys Corporation. 


This Agreement, executed on March 21, 1941, be- 
tween the City of Tacoma, Department of Pubhe 
Utilities, Light Division, a municipal corporation in 
the State of Washington, hereinafter called ‘‘the 
Citv’’ and The Ohio Ferro-Allovs Corporation, a 
corporation existing under and by virtue of the laws 
of the State of Ohio, with its principal place of 
business in the City of Canton, Ohio, and authorized 
to do business in the State of Washington, herein- 
after called ‘‘the Corporation”’. 


Witnesseth 


Whereas, The City owns and operates an elec- 
trie power system comprising both hydro and steam 
generation, with suitable standby interconnections, 
and is serving customers in Tacoma and its general 
vicinity in Pierce County, Washington, and 

Whereas, the Corporation now intends to con- 
struct, operate and maintain a plant in Tacoma, at 
3002 [Kast Taylor Way, for the manufacture of 
electro-metallurgical products, and the Corporation 
has requested the City to supply the power required 
for the operation of such plant, and 

Whereas, the City has determined that a suffi- 
cent quantity of power will he available through 


ol 


Go 
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Plaintiff’s Exhibit No. 5—(Contimued) 

its own generating facilities, or through standby in- 
terconnections, for the performance of this contract, 
and 

Whereas, all acts, things and conditions necessary 
under law and the Charter of the City of Tacoma 
have been duly done, performed and complied with 
to make this agreement the valid and binding obhi- 
gation of the parties hereto; 


Now, therefore, the parties hereto do mutually 
covenant and agree as follows: 


1. Term of Contract: This contract shall con- 
tinue in effect for ten (10) years from the date of 
its execution. 


Pec olstrucion on Plant. ‘Bie Corporation 
agrees promptly upon the execution hereof to cause 
the construction at the above mentioned site of a 
plant to manufacture electro-metallurgical products 
of the electric furnace and such related materials 
as may be necessary or desirable for its processes or 
products. The manufacture of chlorine will not be 
permitted under this contract. The Corporation 
agrees that such construction shall begin at once and 
that it will be continued with dihgence so that the 
plant shall be completed on or about July 31, 1941. 


Upon eompletion the plant shall be capable of 
using 6,500 kilowatts or more of cleetricity. Should 
such construction fail to be promptly or diligently 
continued, the City shall have the right to cance! 
this contract upon thirty (30) days notice in writ- 
ing to the Corporation, except the contract shall not 


oe The Ohio Ferro-Alloys Corp. 


Plaintiff's Exhibit No. 5—(Contimued) 

be cancelled if and while such construction is pre- 
vented, delaved or impeded by reason of imjunction, 
strike, riot, invasion, fire, accident, acts of God or 
the public enemy, war in the United States, Gov- 
ernmental regulations, orders or proclamations, pri- 
orities, laws, mobs, rioters, transportation difficul- 
ties, or other causes beyond the contre] of the Cor- 
poration. 

In the event of delav in construction due to any 
cause specified above, the Corporation agrees to re- 
sume construction and diligently continue the same 
to completion of said plant as soon as reasonably 
possible. 

The Corporation shall give the City not less than 
thirty (30) days’ advance notice in writing stating 
the anticipated date of the completion of said plant. 


3. Sale and Delivery of Power: The City shall 
sell power to the Corporation, and the Corporation 
shall secure all its purchased power from the City 
as hereinafter provided. The Corporation may, at 
its option, generate by-product power, solely for its 
own use, but such generation shall in no way de- 
crease the contract demand or the rate per year, 
both hereinafter provided for. The City shall de- 
liver power to the Corporation and the Corporation 
shall pay for power in) accordance with the follow- 
ing Contract Demands: 

(a) he City shall deliver to the Corporation's 
property line, at a point mutually agreed upon, nom- 
inal 240 volt, three-phase, 60 cvele power for con- 
struction purposes, not to exceed 50 KVA. Upon 
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Plaintiff's Exhibit No. 5—(Continued) 
completion of construction this comnection is to re- 
main and will be used to secure a minimum of 15 
kilowatts of emergency power for certain plant 
auxiliaries. 

(b) From the date of initial delivery, as herein- 
after defined, the City shall make available to the 
Corporation, at or near its property line, at least 
six thousand five hundred (6,500) kilowatts of firm 
power at nominal 13,600 volts, three-phase, 60 cycles, 
in addition to the emergeucy power referred to 
above. This 6,500 kilowatts of power shall he known 
as the contract demand. The City shall install suffi- 
cient capacity in its transformers, switches and 
lines, so that power inputs of 7,500 kilowatts may 
be taken by the Corporation without injurv to the 
City’s facilites. The City shall provide additional 
facilities, of ample capacity, for a secoud unit upon 
six month's written request from the Corporation 
giving adequate assurance that expansion is con- 
templated. 

(¢) The contract demand may be revised as 
hereinafter provided but in no case shall it be less 
than six thousand five hundred (6,500) kilowatts. 

The date of *‘Initial delivery.’ is hereinafter de- 
fined as the date upon which the plant is completed 
and equipped to use six thousand five hundred 
(6.500) kilowatts of electric energy but it shall not 
be later than about July 31st, 1941 unless the con- 
stiuction of the Corporation’s plant shall have been 
delayed, prevented, or impeded for any cause set 
out in Section 2 hereof, in which case the date of 
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initial delivery shall be postponed bv the period of 
any delay so caused. 

Upon six months written notice from the Corpo- 
ration to the City, the City agrees to make avail- 
able and to deliver one additional block of 6,000 kilo- 
watts of power under the same rate, terms and gen- 
eral conditions, except as specifically stated to the 
contrary hereinafter, as for the tutial contract 
demand. 


+. Kate to the Corporation: 


(a) Power sold under this contract for construe- 
tion and emergency purposes shall he billed to, and 
paid for hy the Corporation at the City’s regular 
published rates for General Power. 

(bh) All power, except that used for construction 
and emergency purposes, shall be billed to. and paid 
for by, the Corporation at the following rates: 


(b-1) Power used under the initial contract 
demand of 6,500 kilowatts. during the first six (6) 
months starting up period, may be at the rate of 
two and eight-tenths (2.8) mills per kilowatt hour 
except that a minimum monthly charge of sixty- 
seven (67) cents per kilowatt (fifty cents per horse- 
power) of indicated demand shall apply or, at the 
Corporation’s option, at the rate of seventeen and 
one-half dollars (17.50) net per vear per kilowatt of 
billing demand. 

(b-2) Power used under the initial contract 
demand of 6,500 kilowatts, after the first six (6) 
months starting up period, and for the duration of 


vs. City of Tacoma 399 


Plaintiff’s Exhibit No. d— (Continued) 
this contract, shall be at the rate of seventeen and 
one-half dollars ($17.50) net per year per kilowatt 
of billing demand. 
(b-3 The additional 6,000 kilowatts, if and 


when used for the second furnace as referred to 
elsewhere in this contract shall be at the rate of 


seventeen and one-half dollars ($17.50) net per year 
per kilowatt of billing demand, as in (2) above, 
except that the continuous and uninterrupted part 
vear operations immediately following a full year’s 
billing at the specified rate, shall be prorated. 


5. Minimum Charges: 


(a) The minimum monthly charges for power 
sold under this contract for construction and emer- 
geney purposes shall be as specified in the City’s 
regular published rates for General Power (67¢ per 
kilowatt). 

(b) The net mininum monthly charge for 
power, other than that used for constrnetion and 
emergency purposes, shall be one-twelfth (1/12th) 
of seventeen and one-half dollars (17.50) net per 
vear per kilowatt of billing demand, except as 
otherwise provided for under ‘*Rate to the Corpo- 
ration.”’ 


6. Contract Demand: The 6.500 kilowatts of 
power that the City is obligated to deliver under this 
contract shall be known as the contract demand. De- 
livery of power in excess of the contract demand, 
either with or without the consent of the Citv, ex- 
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cept as specifically provided for herein, shall not 
obligate the City, to make future deliveries of power 
in excess of the contract demand. 


7. Billing Demand: The billmg demand shall 
be the contract demand or the actual thirty (30) 
minute integrated demand as determined in the fol- 
lowing paragraph, whichever is higher; provided, 
however, that the billing demand for any month 
shall not be less than the highest aetual demand 
which oceurred during the immediately preceding 
eleven (11) months, except as specified to the con- 
trary under ‘*‘ Alteration or Cancellation of Contract 
Demand.”’ 


8. Power Factor: Whenever power is delivered 
to the Corporation at a weighted monthly average 
power factor of .625 or more, the actual demand for 
the month shall be defined as the average kilowatt 
delivery during the thirty (80) minute interval in 
which the consumption of energy is the greatest 
during the month. Whenever such monthly weighted 
average power factor is less than .825, then the aet- 
ual demand shall be determined by taking .825 of 
the average kilowatt delivery for the thirty (30) 
minute interval in which the consumption of enerev 
is greatest during the month, and dividing this 
amount by the weighted monthly average power fac- 
tor. However, the City shall not be obligated under 
the terms of this schedule to deliver power to the 
Corporation at any time at a power factor below .80 

The Corporation will make diligent efforts to im- 
prove this power factor to at least .85, if, as and 
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when improvements in furnace design and/or di- 
versification of production make it feasible to do so. 


9, Billing: Bills shall be rendered monthly and 
payments shall be due on the tenth (10th) day of 
each month, at the City reasurer’s office, for the 
previous month’s power purchases. If the tenth day 
be on a Sunday or on a holiday, the payments may 
be made on the next business dav. For the nominal 
13,600 volt power, bills will be rendered monthly on 
the basis of one-twelfth (1/12th) of the annual rate. 
Adjustments to exactly $17.50 per kilowatt year will 
be made at the end of December on the basis of the 
highest billing demand prevailing for that calendar 
year, except as specified to the contrary under 
“Rate to the Corporation’ and ‘‘ Alteration or Can- 
cellation of Contract Demand.”’ 


Failure to receive a bill shal] not release the Cor- 
poration from lability for payment. If payment is 
not made on or before the close of business on the 
due date, the City may, at anv time thereafter, and 
after giving ten (10) davs notice in writing, dis- 
continue service until all past due bills are paid. 
Discontinuance of service, as herein provided, shall 
not relieve the Corporation of its hability for the 
agreed monthly payment during the period of time 
service is so discontinued. 


10. Alteration or Cancellation of Contract De- 
mand: 

(a) For contract demands in excess of the initial 
block of six thousand five hundred (6,500) kilo- 
watts. 
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The Corporation will be permitted on six (6) 
months written notice, at any time during the life 
of this contract, to increase its contract demand to 
supply one additional furnace using not to exceed 
six thousand (6,000) kilowatts of power. If, follow- 
ing the date of initial delivery of this additional 
block of power, conditions in the Corporation’s busi- 
ness are depressed so that the Corporation, in its 
judgment, cannot use the additional power con- 
tracted for, the Corporation shall have the right. 
upon giving the City at least one (1) month’s notice 
in writing, to drop this additional power, whereupon 
the payment shall be according to the rates previ- 
ously specified herein. 

In the event the Corporation elects to exercise its 
right of alteration, as provided for in this contract, 
and drops the additional power, the Citv is there- 
upon relieved of its firm power obligations for this 
additional block, and will again supply the power 
referred to upon written request from the Corpora- 
tion, only if and when, in the City’s judgment, sur- 
plus power is available in sufficient quantity to 
meet the Corporation’s additional requirements. 
goad when the Corporation and the City Tater 
mutually agree that the City will again deliver to 
the Corporation its additional power requirements, 
such service will be on a firm power basis, to he 
altered downward only by the Corporation, woon at 
least one (1) month's written notice to the City, 
Whereupon payments for the energy used shall be 
made according to the provisions of this contract. 


The Corporation may permanently drop its addi- 
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tional 6,000 kilowatt power requirements, at any 
time, after one vear’s billing (12 consecutive 
months) at the specified rate. In the event the Cor- 
poration exercises this right of option, and the City 
is so notified in writing, the Citv may reclaim or sal- 
vage its equipment originally installed to serve the 
second furnace and its additional power require- 
ments. 

If and when the Corporation should drop its addi- 
tional 6,000 kilowatt requirements, either tempo- 
rarily or permanently, and shall have made at least 
twelve (12) consecutive monthly payments at the 
specified rate for this load, the ‘‘rachet’’ clause 
specified under ‘‘ Billing Demand’’ will be dropped 
proportionately. 

(b) For the initial contract demand of six thou- 
sand five hundred (6,500) kilowatts. 

Tf eonditions arise which make the continuance 
of the Corporation’s venture in Tacoma unprofit- 
able, the Corporation shall have the right to cancel 
this contract provided, however, its similar ventures 
west of the Rockv Mountains, if any, are completely 
discontinued and the Corporation withdraws from 
that business west of the Rocky Mountains. In no 
event shall such cancellation take effect until at 
least four (4) vears after the date of initial delivery. 
Any such cancellations shall he preceded by six (6) 
months’ written notice to the City. 

(ec) For the nominal 13,600 velt power in gen- 
eral : 

Should the City’s generating and/or transmission 
equipment and/or facilities he temporarily damaged 
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so that it will be impossible to supply the domestic 
and essential public service, the City may request 
and the Corporation will reduce its load until the 
emergency is passed. Billing will be prorated to 
cover the idle time. 


11. Escrow Fund: On the tenth (10) dav of 
the first full calendar month subsequent to the date 
of initial delivery and on the tenth (10th) day of 
each month thereafter, until a total of forty-eight 
(48) payments shall have been made, the Corpora- 
tion shall pay to the Treasurer of the City of Ta- 
coma, sums of money equal to the number of kilo- 
watts of the contract demand (nunimim 6,500 kilo- 
watts) for that month multiplied by twenty-nine and 
one-sixth (29-1/6th) cents. If the tenth dav be on 
a Sunday or a holiday, the payment may be made 
on the next business day. 

Such sums of money, whether in the original form 
of cash or after investment, plus anv earnings from 
such imvestments thereof, shall be known as the 
Eserow Fund. 

When, in the opinion of the Treasurer of the City 
of Tacoma, there are suffieient funds on hand, the 
sums OF money so paid into the Escrow Fund shall 
he judiciously invested and reinvested by the Treas- 
urer in securities of the United States or of the 
state of Washington. Provided, however, that the 
Treasurer inay make investments in the following 
securities when the Corporation shall have desig- 
nated that investments may be made in any of such 
securities, to wit: General Obligation Bonds of the 
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City of Tacoma, securities of the Electric Generat- 
ing and Water Systems of the City of Tacoma, Port 
of Tacoma Bonds, Tacoma School Distriet No. 10 
Bonds, and Pierce County Bonds. Any earnings 
from investments shall be similarly invested and 
shall be added to the Escrow Fund. 

Neither the city, the Citv of Tacoma or its Treas- 
urer shall be Hable for any loss which may occur 
as a result of the investment of funds as hereim 
provided. 

The moneys in said Escrow Fund shall be Kept 
and maintained by the Treasurer at all times in a 
separate fund in the City Treasury and the securi- 
ties phvysicallv separate and apart from the seeuri- 
ties of the Citv of Tacoma. All costs of such Escrow 
Fund shall be borne by the Escrow Fund. The City 
of Tacoma shall be responsible for the conduct and 
actions of its officials in the handling of such Es- 
erow Fund. 

Tf this contract should be terminated permanently 
by the Corporation under any of the provisions 
hereof, at any time prior to the end of the seventh 
vear aiter the date of initial delivery. the entire 
Escrow Fund shall be delivered to the City. 

If this contract is not terminated permanently 
at any time prior to the end of the seventh year 
after the date of initial delivery, as aforesaid, the 
Escrow Fund shall be delivered to the Corporation 
as follows: 

(a) Twenty-five per cent (25%) thereof at the 
end of the seventh vear after the date of initial 
delivery. 
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(b) Twenty-five per cent (25%) thereof at the 
end of the eighth vear after the date of initial de- 
invery. 

(ce) Twenty-five per cent (25%) thereof at the 
end of the ninth year after the date of initial de- 
livery. 

(d) The remaining twenty-five per cent (25%) 
thereof at the end of the tenth vear after the date 
of initial delivery. 

Provided, however, if this contract is terminated 
by the Corporation permanently under any of the 
provisions hereof at any time after the end of the 
seventh year from the date of initial delivery and 
prior to the end of the tenth vear after the date of 
initial delivery, the entire Escrow Fund as it exists 
on the date of such permanent termination shall be 
delivered to the City. 

Total or partial distribution of the Escrow Fund 
in accordance with the provisions of this Paragraph 
11 shall not be deemed to affect anv of the liabili- 
ties of the Corporation to the City except its la- 
bility to pay for power after the exercise of the 
right of permanent termination in the manner set 
forth in this contract. 

Distributions from said Eserow Fund shall be in 
kind, figured at the market value at the time of dis- 
tribution. 

12. Permination of Contract: Unless otherwise 
expressly agreed in writing any termination or can- 
cellation of this contract shall not affect any la- 


us. Cty of Tacoma 363 


Plaintiff's Exhibit No. 5—(Continued) 
bility for payment for power made available or for 
money due on or before the date of which termina- 
tion becomes effective. 


13. Phase, Frequency, Voltage and Metering: 
The electric power supplied by the City shall be 
three phase, alternating current at a frequency of 
approximately 60 evcles per second and at nominal 
13,600 volts. Delivery and metering of such power 
shall be at a point agreed upon by the parties hereto 
in the vicmity of the site of the Corporation’s plant 
as deseribed above. In the event the point of de- 
livery is located on the property of the Corporation, 
the Corporation agrees to give the City a suitable 
easement on such property for the construction, 
operation and maintenance of the City’s appurten- 
ant power and metering facilities. The Corporation, 
at its own expense, shall provide suitable facilities 
for the transformation and transmission of power 
between the point of delivery and the point of use. 


14. Measurement of Demand, HMnergv and Power 
Factor: The City shall, without charge to the Cor- 
poration, furnish, install and maintain the neces- 
sary meters for measuring the amount of power 
furnished to the Corporation. Should these meters 
fail, the amount of power delivered will be esti- 
mated by the City from the hest information avail- 
able, and such estimate shall, for billing purposes, 
have the same force and effect as an exact meter 
reading. 
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‘he demand meter shall register the maximum In- 
tegrated kilowatt load during any thirty (80) con- 
secutive minutes in the year. 


15. Meter Tests: The City shall, not less fre- 
quently than onee each vear, make periodical tests 
and inspection of the metering equipment installed 
by it. At the request of the Corporation, the City 
shall make additional tests or inspections of such 
equipment in the presence of representatives of the 
Corporation. The cost of such additional tests shall 
he paid by the Corporation if the percentage of 
error is found to be less than 2% slow or fast. 

In the event any test or inspection made by the 
City shows the metering equipment to he inaccurate 
by more than 2% slow or fast, an adjustment, based 
upon the inaccuracy found, shall he made in the 
Corporation’s hills for service rendered since the 
beginning of the monthly billing period immediately 
preceding the monthly billing period during which 
the test or inspection was completed, or for the 
actual period of incorrect billing if such period can 
he definitely established, but in no case for a period 
exceeding three (3) months. 


16. Corporation’s Lines and Equipment: All 
lines, substations and other electrical facilities (ex- 
cept metering equipment installed by the City), 
located on the Corporation’s side of the delivery 
point, shall be furnished, installed and maintained 
by the Corporation unless otherwise vrovided hy 
this contract. 
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All lines and equipment must conform to apph- 
cable state and local regulations, and to accepted 
modern practice, as exemplified bv the requirements 
of the National Electrical Safety Code, and the Na- 
tional Electric Code. 

The City shall have the right, but shall not be 
obligated, to inspect the Corporation’s electric in- 
stallation at any time, and mav reject any wiring or 
equipment that does not conform to the standards 
hereinbefore specified. But such inspection, or fail- 
ure to inspect, or to reject, shall not render the City, 
its officers, agents, or employees, liable or respon- 
sible for anv loss, damage, or accident resulting 
from defects in such electric installation, or for vio- 
lation of the contract of which these terms and con- 
ditions are a part. 


17. Responsibility for Property: All meters 
and other facilities furnished bv the Citv shall be 
and vemain the City’s property, and the right to 
remove, replace, or repair such meters and other 
facilities is expressly reserved. Each party shall 
exercise due care to protect the other's property. 
In the event of loss or damage to either’s property, 
caused by the other's negligence, the cost of neces- 
sary repairs or replacements shall be paid by the 
negligent party. 


18. Right of Access: The City shall have access 
to the Corporation’s premises at al] reasonable times 
for the purpose of reading meters, and for testing, 
repairing, renewing, exchanging or removing anv 
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or all equipment installed by the City and for the 
purpose of inspecting the Corporation’s lines and 
equipment. 


19. Interruption of Service for Causes Bevond 
Control of the Parties: If the operation of the 
City’s generating or transmission svstem or the 
operation of the Corporation’s work 1s suspended, 
interrupted or interfered with for any cause rea- 
sonably beyond its control, meluding, but not by 
wav of limitation, the failure or breakdown of gen- 
erating, transmission or utilization facilities or 
equipment, floods, fires, strikes, accidents, acts of 
God, or the public enemy, war in the United States, 
Governmental regulations, orders or proclamations, 
priorities, laws, mobs, rioters, transportation diffi- 
culties, or other causes hevond the control ot the 
parties, the City need not deliver power hereunder 
and the Corporation need not accept or pay for 
such power for such period of time and to the ex- 
tent that such suspension, interruption or inter- 
ference makes it reasonably impractical to deliver 
er use such power and monthly bills for any period 
including any such suspension, interruption or in- 
terference shall be prorated. 

Neither party, including its respective officers, 
agents, or employees, shall be liable to the other for 
damages or for breach of contract, in the event sech 
suspension, interruption or interference, as outlined 
above, by way of example but not by way of limita- 
tion, does occur, 
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Each party shall promptly notify the other, in 
advance for predetermined suspensions, interrup- 
tions or interferences, and as soon as possible, im 
the case of unforeseen difficulties. | 


20. Additional Loads: Additions to, or material 
changes in the characteristics of the load, made 
without permission of the City, shall render the 
Corporation Hable for any damage caused by such 
additions or changes. 


21. Voltage Fluctuations: Electric service shall 
not be used in such a manner as to cause objection- 
able voltage fluctuations or other electrical disturb- 
ances on the Citv’s system. The City may require 
the Corporation, at its own expense, to install such 
suitable apparatus as wil] reasonably limit fluctua- 
tions and disturbances when such fluctuations and 
disturbances are determined to be objectionable by 
the City. 

The usual operating tolerances in the service 
voltages will be permitted. 


22, Balancing of Loads: The Corporation shall, 
at all times, take and use power in such a manner 
that the load at the point of delivery will not be un- 
balanced between phases more than ten per cent 
(10%), except during periods subsequent to the 
changing of electrodes on the Corporation’s furnace 
or furnaces, while new electrodes are “seating them- 
selves,’’ and during the periods required for tapping 
furnaces. In the event the three-phase load is un- 
balanced more than 10%, with the exceptions as 
aforesaid for the periods following the changing of 
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electrodes and the tapping of furnaces, the City re- 
serves the right to require the Corporation, at the 
Corporation’s expense to make the necessary 
changes to correct such conditions, or the City may, 
in its determination of billing demands assume that 
the load on each phase is equal to the greatest load 
on any phase. . 


23. General Provisions: Sale of power under 


this contract shall be subject to pertinent general 
provisions covering all sales of electricity by the 
City not in conflict with this contract. A copy of 
these General Provisions are attached hereto and 
form a part of this contract. 


24. Purchase of Other Power: The Corpora- 
tion shall secure all its purchased power from the 
City, providing, however, that the Corporation srall 
have the right to purchase from other sources such 
power as the City declares itself in writing as being 
unable or unwilling to furnish. 

In the event the City declares itself as being un- 
able or unwilling to furnish power, as aforesaid, the 
City agrees to cooperate in all wavs reasonal:le aul 
proper with the Corporation in getting such addi- 
tional power or substitute power, such cooperation 
to include, if necessary, the granting of franchises 
or rights of way to other nearby utilities or Gov- 
ernmental agencies engaved in the sale of powey. 


25. Use and Resale of Power: The Corporation 
shall use all of the power purchased hereunder in 
its own operations to manufacture electro metallur- 
gical or other products of the electric furnace, and 
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such related materials as may be necessary or de- 
sirable for its processes or products. The manufac- 
ture of chlorine will not be permitted under this 
contract. 

None of the power purchased hereunder may be 
resold, nor shall the Corporation sell by-product 
power, if and when generated. 


26. Substitution of Other Rate Schedule: If 
during the term of this contract the City sells power 
to a person or Corporation engaged in similar opera- 
tions of a competitive character, mnder a schedule 
containing a lower rate for the district, class and 
quality of service covered by this contract, the City, 
within sixty (60) days after receipt from the Cor- 
poration of a written request therefore, shall there- 
upon make such schedule available to the Corpora- 
tion as long as the same is used by such competing 
agency, and to the extent that the Corporation is 
using power hereunder in the manufacture of a 
product in competition with such competing agency, 
and shall submit to the Corporation a contract for 
the sale of power under such schedule contaiming 
such lower rate, to be substituted for this contract. 
The term of such substituted contract shall be the 
same as the unexpired term of this contract. The 
Corporation’s Contract Demand under such substi- 
tuted contract shall not be less {han the Corpora- 
tion’s Contract Demand under this contract imimedi- 
ately prior to such substitution unless the City, in 
its discretion, determines that such Contract De- 
mand, at the request of the Corporation, may be 
reduced without prejudice to the City. 
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297. Assiguinent: This agreement shall inure 
to the benefit of and be binding upon the respective 
successors and assigns of the parties hereto; pro- 
vided, however, that neither this contract nor any 
interest therein shall be transferred or assigned by 
the Corporation without the written consent of the 
City. 

28. Waiver of Default: No waiver by either 
party hereto of its rights with respect to any default 
of the other party hereto, or with respect to any 
other matter arising in connection with this econ- 
tract, shall at anv time be considered a waiver with 
respect to any subsequent default or matter. 


"9. Remedies Under Contract Not Exclusive: 
Nothing contained in this contract shall be con- 
strued in any manner to abridge, limit or deprive 
either party hereto of any means of enforcing any 
remedy, either at law of in equity, for the breach of 
any of the provisions hereof which it would other- 
wise have. 

Kither party hereto shall have the right of com- 
plete cancellation of this contract. except for obliga- 
tions previously due, if and when any of the terms 
and conditions contained herein are violated by the 
other party. 


30. Bankruptcy or Insolvency of the Corpora- 
tion: If any proceeding in bankruptey involving 
the Corporation, or any other proceeding based on 
the insolvency of the Corporation. or on its inability 
to pay its debts as they mature, shall be initiated, or 
if the Corporation shall make an assignment for the 
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benefit of its creditors, then the City shall have the 
right to terminate this contract at any time after 
giving thirty (30) days’ notice of its intention so 
to do; provided, that if, within thirty (30) days 
after the sending of such notice, the Corporation 
shall give proof to the City of the dismissal of such 
proceedings or the effective revocation of such as- 
signment, and shall pay all charges then due under 
this contract, then the right of the City to terminate 
this contract by reason of such proceedings or as- 
signment shall cease. 


31. Notices: Any notice or demand required 
under this contract shall be deemed properly given 
to the City if mailed, postage prepaid, to the City 
of Tacoma, Department of Public Utilities, Tacoma, 
Washington, or to the Corporation if mailed, post- 
age prepaid, to Ohio Ferro-Alloys Corporation, a- 
coma, Washington. The designation of the person 
to be so notified, or the address of such person, may 
be changed at any time and from time to time, by 
sinular notice. 


o2. Odors: If, in the opinion of the City, the 
Corporation's plant should produce or emit ob- 
noxious and objectionable odors, noticeable beyond 
a reasonable distance from the plant, the City may 
request and the Corporation shall correct the eon- 
dition herein referred to. 


In Witness Whereof, the parties hereto have ex- 
ecuted this agreement in quadruplicate, the Corpo- 
ration by the signatures and attest of its duly 
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authorized officers, as of the day and year first 
above wiitten. or py OF TACOMA, for 

DEPARTMENT OF PUBLIC 
UTES, DiGi 
DIVISION, 
By HARRY P. CAIN, 
Mayor. 
Approved: 
R. D. O’NEIL, 
Commissioner of Publie¢ 
Utilities. 
Approved: 
HOWARD CAROTHERS, 
Corporation Counsel. 
Attest: 
GENEVIEVE MARTIN, 
City Clerk. 
Countersigned : 
J. M. ROBERTS, 
Asst. City Controller. 


OHLO FERRO-ALLOYS 
CORPORATION, 
By be. PREVA, 
President. 
Byli-G. PAISLEY, 
Secretary. 
Approved: 
ROBERT R. JONES. 
Approved: 
J. W. WEITZENKORN. 
[Endorsed]: Filed U.S.C.C_A., Sept. 5, 1947. 
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Exhibit 8. City of Tacoma, Department of Public 
Utilities, Tacoma, Washington 
10-4-41. 
Mr. J. W. Weitzenkorn 
Assistant to the President 
Ohio Ferro-Alloys Corporation, 
Tacoma, Washington 


Deaxv Ma. Weitzenkorn: 


We are returning herewith vour copies of the long 
and short term contracts between the Electro Metal- 
Jurgical Company and the Bonneville Power Admin- 
istrator, After very careful comparison of all terms 
and conditions contained in these contracts with 
those now in effect in your contract with the City 
of Tacoma, we find that the Ohio Ferro-Allovs Cor- 
poration is in a very strone competitive position 
insofar as power is concerned. 

ii is our understanding that vou are particularly 
concerned over the provision in vour contract which 
ealls for the payment of an escrow fund to the City 
of Tacoma to guarantee fulfillment of vour contrac- 
tural obligations, whilc, on the surface. 1f appears 
to vou that the Electro Metallurgical contraet with 
Bonneville is more liberally written in favor of vour 
competitor, Perhaps you will recall that the escrow 
fund provision originally appeared in the contract 
tendered to vou by Bonneville prior to vour opening 
negotiations with the City. With this as a working 
basis, through give and take. we arrived at a mutu- 
ally agreeable position, and a contract was signed 
with the City. 
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Although Bonneville still uses the escrow find 
clause, when_and_ where warranted, it was omitted 
in the Electro Metallurgical contract possibly 
because that company’s Portland plant is sufficiently 
close to Bonneville’s St. John substation to render 
negligible Bonneville’s investment in additional 
power facilities installed solely for the company’s 
use. In distinct contract to Bonneville’s negligible 
investment for the Electro Metallurgical Conrpany, 
is the City’s investment of about €80,000.00 for the 
Ohio Ferro-Alloys Corporation. 

That portion of your contract covering the initial 
demand of 6500 kilowatts, to whieh the escrow fund 
applies, permits cancellation, at your option, any 
time subsequent to the first four vears during the 
life of the ten year contract. The corresponding 
‘Tong term" twenty-year contract covering the Elec- 
tro Metallurgical Company’s initial demand permits 
the Company to temporarily curtail its contract 
demand, after the date of initial delivery, by an 
amount not to exceed in the aggregate 32,500 kilo- 
vait vears (5 x 6500) or at the most, for five vears 
at 6900 kilowatts or demand. Thus, the Electro 
Metallurgical Conrpany obligates and binds itself, 
regardless of business conditions, to pay for power 
for at least fifteen out of the twenty vears, unless 
the Bonneville Administrator exercises his option, as 
provided for therein, to inevease the rate for power 
above that prevailing at the date the contract was 
signed. It is interesting to note that no increase in 
the cost of power was contemplated or provided for 
In your contract with the City. 
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At your request the City granted an unusually 
low rate (2.8 mills) per kilowatt hour during the ini- 
tial six months starting up period. Through this 
provision, not included in the Electro Metallurgical 
contract, you have already benefited to the extent 
of several thousand dollars. Again, at your request, 
we lowered the minimum power factory require- 
ments from the 85 per cent required of the Electro 
Metallurgical Company, to 82.5 per cent. The City 
did not require vou to build to its Tideflats Sub- 
station, but, instead, constructed a new substation 
for vour benefit, adjacent to vour property. This, 
in itself, is an appreciable item. 


Coneluding the comparison, that portion of vour 
eontract which covers the second block of power for 
the second furnace, to which the escrow fund does 
not apply, permits cancellation, at vour option, anv 
time subsequent to one year after the initial deliv- 
ery of that second block of power. The correspond- 


y) 


ing “short term’? contract covering the Electro 
Metallurgical Company’s additional requirements, 
is strictly a two vear agreement, with no way out 
for the Company in the event business conditions 
do not live up to expectations. The Company cannot 
exereise a right of cancellation, as you are privileged 
to do, and thus assumes two vears of additional ob- 
ligations over and above the fifteen vear commit- 
ment provided for in the long term contract, all as 
contrasted to your privilege to unload at any time. 


When all the facts in the case are fairly analyzed. 
we believe you will agree that vour contract with the 
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City is so very liberally written from your point of 
view, that no further concessions can be expected. 
Most assuredly the City cannot agree to any further 
liberalization of its contract, or to the elimination 


of the escrow fund. 
Respectfully vours, 


(37 ee 1 Oo Ls 
Commissioner of Pubhie 
Utilities. 
1lw copy 1-8-46 (8) 
rw copy 2/10/47 (6) 


[Endorsed]: Filed U.S.C.C.A. Sept. 5, 1947. 


[Endorsed]: No. 11727. United States Cireuit 
Court of Appeals for the Ninth Cireuit. The Ohio 
Ferro-Alloyvs Corporation, a Corporation, Appel- 
lant, vs. City of Tacoma, a Municipal Corporation, 
Appellee. Transcript of Reeord. Upon Appeal from 
the District Court of the United States for the 
Western District of Washineton, Southern Division. 


Tiled September 5, 1947. 
jsf PAWL P. O BRIEN, 


Clerk of the United States Cirenit Court of Appeals 
Tor the Ninth Circuit. 


vs. Cty of Tacoma Nt) Th 


United States Circuit Court of Appeals 
for the Ninth Cireuit 
No. 11727 
THE OHIO FERRO-ALLOYS CORPORATION, 


a Corporation, Appellant, 
CITY OF TACOMA, a Municipal Corporation, 
Appellee. 


STATEMENT OF POINTS UPON WHICH 
APPELLANT INTENDS TO RELY ON 
APPEAL 

Comes now the appellant, The Ohio Ferro-Alloys 

Corporation, and as its Statement of Points on 

which it intends to rely on appeal, required by Para- 

eraph VI of Rule 19 of the Rules of Practice of this 

Court, adopts the ‘‘Statement of Points on Which 

Appellant Intends to Rely,” filed by appellant in 

the United States District Court for the Western 

District of Washington, Southern Division, on Au- 

eust Sth, 1947, and appearing at pages 87 and 88 

in the transcript of the record, certified by the clerk 

of said district court. 
V7 ke MW iY ROLT, 
/s/ ©. D. METZGER. 
METZGER, BLAIR, GARDNER 
& BOLDT, 
Attorneys for Appellant. 


Service hereof by receipt of copy acknowledged 
tims 29th day of August, 19-47. 
/s/CLARENCE MM. BOYLE, 
Attorney for Appellee. 
[Endorsed]: Filed Sept. 5, 1947. 
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[Title of Cixenit Court of Appeals and Cause. ] 


“TEPULATION AS TO RECORD TO7bi 
PRINTED ON APPEAL 


It Is Hereby Stipulated by the parties to the 
above appeal as follows: 


I. 


The parties hereby designate for printing the 
entire record on appeal as certified to the Clerk of 
this Court by the Clerk of the District Court of 
the Western District of Washington, Southern 
Division, together with the original exhibits trans- 
mitted to the Clerk of this Court, but with the 
exceptions hereimafter specifically set out. 


IL. 


All titles, captions, jurats and verifications shall 
be omitted from the printed record on appeal, except 
as may be otherwise required by the rules and prac- 
tice of this Court. 


Oue 


The following instruments or portions of instru- 
ments contained in the record on appeal as certified 
by the Clerk of the District Court need not be 
printed and shall be omitted from the printed record 


on appeal: 


(a) Exhibit ‘‘A”’’ attached to the plaintiff’s com- 


plaint, purporting to be a copy of the written con- 
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tract between the parties, dated Mareh 21, 1941, 
eopy of which contract was received in evidence as 
Plaintiff’s Exhibit 5 and is one of the exhibits to 
be printed ; 


(b) The Third Defense and Counterclaim con- 
tained in the Answer of the defendant City, and the 
whole of the plaintiff’s Reply, as said defense was 
abandoned by the defendant City and it and the 
reply were ordered stricken in the Pretrial Order 
entered by the District Court, which order is to be 
included in the printed record on appeal ; 

(c) Plaintiff’s Request for Admission of Genu- 
ineness of Documents or Alternatively Demand for 


Production of the Originals Thereof ; 


(d) The Court’s Oral Decision, which is incor- 
porated in the record on appeal as certified by the 
Clerk of the District Court as a separate instrument 
and is also incorporated in the Reporter’s Tran- 
script of the Evidence at pages 308 to 319, inclusive, 
of the reporter's typewritten transcript; 

(e) The following exhibits which relate wholly 
to matters or issues not involved in this appeal: 
Plaintiff's Exhibits 3, 4, and 7 to 16, inclusive, and 
Defendant’s Exhibit A-4. 


IV. 


This stipulation is intended to comply with the 


provisions of subdivision 6 of Rule 19 of the Rules 
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of Practice of this Court concerning the designation 
of parts of the record for printing. 
Dated this 30th day of August, 1947. 
/s/ BR. M. RY BOLT, 
/s/ KF. D. METZGER, 


METZGER, BLAIR, GARDNER 
& BOLDT, 
Attorneys for Appelant. 


/8/ CLARENCE M. BOYLE, 
Corporation Counsel, 
Attorney for Appellee. 


[Endorsed]: Filed Sept. 5, 1947. 


